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1, Professor Peter Otto Miilbert, of University of Mainz, Faculty of Law and Economics,
55099 Mainz Germany, WILL SAY as follows:

L
1.

11,

QUALIFICATIONS

I, Peter Milbert, domiciled at Eisgrubweg 9, 55116 Mainz, Germany, have a
doctorate in law and a Habilitation. | have authored or co-authored several books on
banking law, with a special focus on credit transactions and banking guarantees, and |
have written numerous articles in the field of banking law and commercial law,
focusing among other topics on credit transactions and investor protection.

A copy of my curriculum vitae is attached to this opinion as Annex A.
INTRODUCTION AND BACKGROUND

I have been retained by Ropes & Gray International LLP, acting on behalf of CVI
GVF (Lux) Master Sarl, Hutchinson Investors LLC, Burlington Loan Management
Limited, and their relevant affiliates (together the Semior Creditor Group), to
prepare this opinion to assist the Court in its consideration of the Lehman Brothers
International (Europe) (LBIE) Waterfall II application. A copy of the original
instruction letter dated May 28, 2015 is attached to this opinion as Annex D.
Following that letter, 1 understand that the parties to the Waterfall II application
agreed to vary the questions to the German law experts. The revised questions and
supporting material is attached to this opinion as Annex E.

The purpose of this opinion is to explain the principles of German law relevant to the
interpretation of the late interest rate provisions that would apply to the close-out
amount under clauses 7 to 9 of the Master Agreement of Financial Derivative
Transactions appended to this opinion as Annex C (the German Master Agreement
or the GMA).

In producing this opinion I understand that my duty is owed to the Court and I
understand that this duty overrides any obligation to the parties who have engaged
me. | have complied with this duty and will continue to comply with it.

I also confirm that I am aware of the requirements of Part 35 of the Civil Procedure
Rules, the Practice Direction to Part 35 and the Guidance for the Instruction of
Experts tn Civil Claims 2014.

The facts and matters, upon which my expert opinion is based, including relevant
provisions and details of English law, have been provided to me by Ropes & Gray
International LLP. This includes a general description of the English administration
procedure to which LBIE is subject and a description of the distributions and proof of
debt process (which I understand has also been provided to Dr Fischer) as set out in
Annex E.

Waterfall II involves an application to the English High Court by the Administrators
of LBIE on a number of questions that impact on the nature and extent of creditors’
entitlements to a share in the surplus assets in LBIE’s estate now that creditors’
provable debts have been paid in full (the Waterfall IT Application).



9. The following entities were selected as the original respondents in the Waterfall 1
application:

6)) the Administrators;

(i)  Burlington Loan Management Limited, part of the DK group (Burlington);
(iii)  CVIGVF (Lux) Masters Sarl, part of the CarVal group (CVI);

(iv)  Hutchinson Investors, LLC, part of the Baupost group (Hutchinson);

(v) Wentworth Sons Sub-Debt SARL, a joint venture comprising the US parent
company Lehman Brothers Holdings Inc. and the hedge funds King Street and
Elliott (Wentworth); and

(vi)  York Global Finance BDH LLC (York).

10. Burlington, CVI and Hutchinson hold between them large exposures under swaps
with LBIE documented under:

(1) English law governed ISDA Master Agreements;

(i)  French law governed Master Agreements;

(iii)  German law governed German Master Agreements.
11.  The German law issues in the Waterfall 1I application are:

(1) whether and in what circumstances, following LBIE’s administration, a
creditor would be entitled to make a “damages interest claim”' within the
meaning of section 288(4) of the German Civil Code (BGB) on any sum
which is payable pursuant to clauses 7 to 9 of the German Master Agreement?

(i)  if so, whether (and if so, in what circumstances) all or part of such “damages
interest claim” can constitute part of “the rate applicable to the debt apart from
the administration™ for the purpose of Rule 2.88(9)? ((i) and (ii) being Issue
20));

(iii)  if the answer to Issue 20 is that a further claim for damages can be included as
part of the “ratc applicable to the debt apart from the administration” for the
purposes of Rule 2.88(9), how in such circumstances is the relevant rate to be
determined? In particular:

(a) in circumstances where the relevant claim under the German Master
Agreement has been transferred (by assignment or otherwise) to a third
party, is it the Damages Interest Claim which could be asserted by the
assignor or the assignee which is relevant for the purposes of Rule
2.88(9)?

! NB Although this is the definition used in the Issues, 1 have found such definition confusing and so in my report, | refer to this
particular claim as the Further Damages Interest Claim as defined in paragraphs [26] and [27]



b) where the relevant claim under the German Master Agreement has
been acquired by a third party, in what circumstances (if any) is such a
third party precluded from asserting a Damages Interest Claim under
principles of German law?

(c) where does the burden of proof lie in establishing a Damages Interest
Claim and what is required to demonstrate that a relevant creditor has
or has not met such requirement?

(Issue 21)

12.  On 21 November 2014, the High Court made an order that the Senior Creditor Group
and Wentworth may adduce and rely upon expert evidence for the purposes of
assisting the court with determining Issues 20-21. Following that order, Wentworth
and the Senior Creditor Group together with the Administrators agreed a list of
questions to be addressed by experts in relation to Issues 19 to 26 (the Agreed
Questions). The Agreed Questions included questions on Issues 20 and 21 to be put
to the parties’ respective German law experts (the German Law Questions).
Following the submission of a report and a reply by each of the German law experts, 1
understand that a revised set of questions (the Revised German Law Questions)
were agreed by the parties on 25 September 2015 to more properly reflect the issues
in play. This report expresscs my expert opinion on the answers to the Revised
German Law Questions. It is intended to be comprehensive and therefore supercedes
both my original report and my reply.

13.  For the convenience of the English court, [ have produced this report in English, even
though this is not my first language. I consider my knowledge and ability to speak
English to be sufficient to enable me to do this, and believe this report to reflect
accurately my expert opinion in this matter.

14. I have included at Annex B to this report a list of the materials that I have relied upon
in making this report (in addition to the matters set out in my letter of instruction from
Ropes & Gray International LLP). I have reviewed all such materials in their original
German language version but I understand that translations will be made available to
the English court to the extent that there is any disagreement between the respective
experts in German law on the matters set out in this report.

1. REPORT

A. ISSUE 20

Issue 20(1)  Following LBIE’s administration, is a creditor entitled (and if so in what
circumstances) to make a “damages interest claim’ within the meaning
of section 288(4) of the German Civil Code (BGB) on any sum which is
Ppayable pursuant to clauses 7 to 9 of the German Master Agreement?

Issue 20(2)  If the answer to Issue 20(1) is yes, can (and if so, in what circumstances)
all or part of such “damages interest claim” constitute part of “the rate

NB Although this is the definition used in the lssues, [ have found such definition confusing and so in my report, | refer 1o this
particular claim as the Further Damages Interest Claim as defined in paragraphs {26(iv)] and [36)



applicable to the debt apart from the administration” for the purpose of
Rule 2.88(9)?

Executive Summary

15. A creditor is entitled to claim compensation for late payment of an overdue debt under
scction 288(1) BGB in the form of interest at the rate referred to in that section (i.e. 5
percentage points above the base interest rate) regardless of any actual loss (see
paragraphs [30] — [35] below).

16.  In addition, a creditor is entitled to claim further damages in respect of delayed
payment of an overdue debt under sections 280(1), 280(2), 286 and 288(4) BGB. If
the loss as a result of a delay in payment is greater than the amount of interest at the
fixed rate, the relevant entity is therefore able to claim in respect of the additional loss
exceeding such fixed rate by way of a claim for further damages.

17.  Such damages are, as a matter of German law, calculated in accordance with section
249(1) and section 252 BGB. In order to claim such further damages in respect of
delayed payment of an overdue debt, it is ordinarily necessary for the creditor to
assert and prove the existence of loss and damage caused by the late payment (see
paragraph [29] below).

18.  Depending on the type of loss and damage suffered, such an award of further damages
in respect of actual loss and damage arising from delayed payment of an overdue debt
is capable of being expressed as a percentage rate (see paragraphs [38] — [40] below)
which accrues on the principal amount of the unpaid debt (see paragraph [45] below).
The applicable rate in such cases is determined in accordance with the principles set
out in paragraphs [49] — [51] below.

19.  The question of whether a damages claim under sections 280(1), 280(2) BGB and
section 286 BGB can be included as part of the “rate applicable to the debt apart from
the administration” for the purposes of Rule 2.88(9) is a matter of English law and,
hence outside the scope of this expert evidence.

20.  Upon LBIE applying for administration, each German Master Agreement terminated
in accordance with clause 7(2) of the German Master Agreement. A close-out amount
became due and payable immediately upon termination pursuant to section 271(1)
BGB (see paragraph [74] below).

21.  As referred to above, LBIE’s counterparties under the German Master Agreement
have a statutory entitlement to interest at a default rate (being the minimum rate of
damage provided under section 288(1) BGB plus a further entitlement to damages
caused by LBIE’s delayed payment of the close-out amounts to the extent such
damage exceeds the minimum rate of damage under the BGB). This entitlement to
damages does not arise under clause 3(4) of the German Master Agreement in
conjunction with the BGB but rather directly under the BGB. In my opinion, nothing
of relevance turns on whether the claim arises under clause 3(4) of the German Master
Agreement in conjunction with the BGB or only the BGB as a matter of German law.

22.  For a creditor of a German law debt to be entitled to default interest, a default must
have occurred with respect to that debt. Section 286 sets out the requirements for a



23.

24.

25.

default. Either a warning notice (Mahnung) must have been given or an exception to
this requirement must have been made out (see paragraphs [75] — [78]). The
exceptions include circumstances in which there is a definitive refusal to perform by
the debtor (section 286(2) no. 3 BGB) (see paragraphs [100] — [102] below). If an
exception is made out, default occurs without a warning notice.

In my opinion, by applying for administration, LBIE would be regarded as having
definitively refused to perform for the purposes of section 286(2) no. 3 BGB. This is
because the administration application constituted a clear statement by LBIE that it
would not pay its outstanding debts (including those such as the close-out amounts
that became due upon the presentation of the application) at the time of such
application or within a reasonable grace period (see paragraphs [103] — [104] below).

Support for this view can be taken from section 323(4) of the BGB which sets out the
pre-conditions for a party to be able to rescind a contract, including for a serious and
definitive refusal to perform. Although clause 7(2) of the GMA provides for the
method of termination (i.e. by automatic termination rather than by notice), as a
general business term, it is still has to comply with certain minimum standards or pre-
conditions for termination as set out in the BGB. The same pre-conditions for
termination would apply in order for a party to be able to rescind a contract pursuant
to section 323(4) BGB. Hence, although termination under clause 7(2) of the GMA is
automatic rather than as a consequence of the counterparty relying on a repudiatory
breach, it is instructive to look at whether LBIE’s administration application would
have constituted a serious and definitive refusal of performance for the purposes of
section 323(4). My view is that it would for the reasons given in paragraphs [105] —
[118] below.

Given that the same expression “serious and definitive refusal of performance” is used
for the purposes of section 323(4) BGB and for section 286(2) no. 3 BGB, it follows
that LBIE’s administration application would also constitute an exception to the need
for a warning notice under section 286(2) no. 3 BGB

Definitions

26.

For the purpose of this report, the terms (i) to (v) are to be understood as follows:

() Damages Claim: any claim pursuant to section 280(1), in conjunction with
sections 280(2), 286 (and 288) BGB for damages in the case of late payment.
As an umbrella term, it includes definitions (ii) to (iv) below, each of which is
capable of being expressed as a rate, but also includes the definition in (v)
below in respect of damages incurred which are not capable of being
expressed as a rate.

(ii) Damages Interest Claim: any claim pursuant to section 280(1), in
conjunction with sections 280(2), 286 and 288 BGB for damages incurred
which are capable of being expressed as a rate. This expression includes each
of the types of claim referred to in (iii) and (iv) below.

(iii) Minimum Damages Interest Claim: any claim pursuant to section 280(1), in
conjunction with sections 280(2), 286 and 288(1) or 288(2) BGB for damages



in the case of a payment default regardless of whether the creditor actually
incurred a loss or not.

(iv)  Further Damages Interest Claim: any claim pursuant to section 280(1), in
conjunction with sections 280(2) and 286 BGB for (additional) damages
within the meaning of section 288(4) BGB which are capable of being
expressed as a rate, i.e. for damages incurred which are capable of being
expressed as a rate and which are in excess of the losses compensated by the
Minimum Damages Interest Claim(s) pursuant to sections 288(1) or 288(2)
BGB.

v) Other Damages Claim: any claim pursuant to section 280(1), in conjunction
with sections 280(2) and 286 BGB for damages incurred which are not
capable of being expressed as a rate.

27.  The way these definitions fit together can be shown in the flow-chart in the Schedule
to this report.

Damages Claim under BGB

20.1 What is the nature and basis, as a matter of German law, of an award of
damages in respect of the late payment of the close-out amount under the
German Master Agrecment and what form or forms can the award of damages
take? In particular:

(a) What, in relation to any such basis or bases, has to be established as a matter of
law and fact for such an award to be made?

Damages Claims

28.  The statutory basis for awarding damages in cases of delayed performance in general
derives from section 280(1) BGB, in conjunction with section 280(2) and 286 BGB
(Damages Claims). These provisions would therefore apply in relation to the late
payment of the close-out amount under the German Master Agreement.

29. A Damages Claim requires the following facts to be established:

) a (legal) relationship between the parties based on contract or statute — in the
case of the close-out amount under the German Master Agreement, the
relationship will be a contractual one;

(ii)  a failure of the debtor to perform, including a failure to pay a debt when it falls
due — the question of when the close-out amount becomes due is dealt with in
paragraphs [65] — [74] below;

(iii)  a warning notice (Mahnung) by the creditor made after performance is due
unless one of the exceptions applies — this is dealt with further in paragraphs
[77] and [96] — [124] below (sections 286(1) and 286(2) BGB);

(iv)  fault for which the debtor is responsible for the purpose of section 276(1)
BGB which is to be presumed according to section 286(4) BGB; and



v) a damage actually suffered by the creditor regardless of whether the loss is
capable of being expressed as a rate or not.>

Minimum Damages Interest Claims

30.

3L

32.

33.

34.

In the event of a payment default, sections 288(1) and 288(2)* BGB deviates from the
requirement of actual damages outlined at point (v) above by providing that the
creditor may claim default interest regardless of whether he actually incurred a
damage or not (Minimum Damages Interest Claim). The purpose of this derogation
from general principles (i.e. the waiver of the need to demonstrate a damage actually
incurred by the creditor) is to incentivize the debtor to pay in time. Consequently,
where sections 288(1) and 288(2) BGB is relied upon, the creditor does not need to
show that he incurred a loss as a result of the late payment nor is the debtor entitled to
object that the creditor did not suffer any concrete loss’.

A Minimum Damages Interest Claim is calculated as a percentage of the outstanding
principal debt owed by the debtor. Sections 288(1) and 288(2) BGB set out the
applicate rates. Pursuant to para. 1, the default rate of interest per year is 5 percentage
points above the basic rate of interest. In turn, pursuant to section 247 BGB, the basic
rate of interest is determined twice a year for a six-month period each, beginning on
January 1 and on July I, by reference to the most recent refinancing operation of the
European Central Bank, and is made public by the Deutsche Bundesbank.

The legal prerequisites for a Minimum Damages Interest Claim pursuant to section
288(1) are (i) a money debt that results from a (legal) relationship between the parties
based on contract or statute; and (ii) the default of the debtor. As referred to above,
the requirements for a default within the meaning of section 288(1) BGB are
governed by section 286 BGB.

As stated by the BGH in a landmark decision in 1979, the Minimum Damages Interest
Claim is a subcategory of the general right to claim damages for delay of performance
pursuant to sections 280(1) and 280(2) in conjunction with section 286 BGB.® This
follows from the clarification in section 288(4) BGB to the effect: “The assertion of
Sfurther damage is not excluded” and, in particular, from the reference to “further”
damage. Default interest awarded by section 288(1) BGB serves as compensation for
a (hypothetical) minimum loss suffered by the creditor.” In the event of a payment
default in accordance with section 286 BGB, section 288(1) BGB deviates from the
requirement of actual damages, to award the creditor with a claim to compensate this
minimum loss. The purpose of this derogation from general principles (i.e. the waiver
of the need to demonstrate a damage actually incurred by the creditor) is to
incentivize the debtor to pay on time.

The categorization of section 288(1) BGB as a subcategory of the general right to
claim damages for delay of performance indicates that that provision does not
constitute a separate cause of action but serves as an ancillary rule to sections 280 and

While the amount of damages is to be calculated pursuant to the general provisions stipulated under sections 249(1) and 252 BGB

Para. 2 of section 288 BGB stipulates a higher default interest rate than para. | but does not apply to a contract of the type of the
German Master Agreement. Hence, in the following, the provision will not be dealt with any further

See, eg, BGH, NJW 2011, 3648, 3649 n. 16 (with further references) and Griineberg in Palandt, BGB, 74" ed., 2015, section 288 n 4
See BGH, BGHZ 74, 231, 235 1.2 b bb): “This provision 13 a specific expression of the principle that the debtor must reimburse the
damage caused by delay, which is laid down in § 286 para | BGB." (unauthonzed translation).

BGH, NJW 1953, 337, KG Berlin, decision of 18 February 2014 — 26a U 60/13 (juris) n. 55



35.

286 BGB. However, even if section 288(1) BGB would qualify as an independent
basis for a claim, this would only amount to a purely dogmatic classification and,
thus, be a matter of legal theory, but would be without any practical relevance for the
case at hand.

The relationship outlined above between the Damages Interest Claim and the
Minimum Damages Interest Claim also determines which elements have to be
established in law and in fact: the Minimum Damages Interest Claim is subject to the
same requirements as described above for the Damages Claim except that it does not
require a concrete loss incurred by the creditor, i.e. the requirement outlined in
paragraph [29(v)] above does not apply. Instead, the statutory default interest rate(s)
during the default period apply.

Further Damages Interest Claim

36.

(b)

37.

38.

If the creditor suffers a loss that exceeds his compensation pursuant to section 288(1)
to (3) BGB, he may claim further damages; where such damages are capable of
being expressed as a rate (as outlined below), these are referred to as a Further
Damages Interest Claim. Section 288(4) BGB, operating as a savings clause,
clarifies as much by stipulating that, although sections 288(1) and 288(2) BGB
provides for the possibility of claiming default interest in case of a payment default,
the creditor is not barred from bringing a claim for any additional loss including a
Further Damages Interest Claim with respect to further damages incurred by him.®
Hence, the claim for further damages within the meaning of section 288(4) BGB is a
form of the Damages Interest Claim and, thus, subject to the requirements set out
above at paragraph [29].

How would such an award be expressed? In particular, is such an award capable
of expression only as an amount, or is it (and if so, in what circumstances is it)
capable of expression as a rate? If both expressions would be possible, would
these be mutually exclusive?

A Minimum Damages Interest Claim under section 288(1) BGB is only capable of
expression as a percentage rate, unless the debtor is no longer in default. In the latter
situation, a court could calculate the total amount of default interest that accrued for
the period of time the debtor was in default. However, in such a case, a court can also
expressgthe default interest as a rate applied to the principal claim for the period of
default.

As regards a Damages Claim, two different types of damages have to be distinguished
at the outset:

(a) the first type of damage is in relation to a one-off loss rather than a continuing
loss suffered over time in respect of the time value of money, for example the
costs of enforcing a claim including the costs of bringing a law suit (Other
Damages Claim),

(b) the second type of damage is a continuing loss, suffered by the creditor as a
result of the delay in receiving its money including in particular:

See KG Berlin, decision of 18 February 2014 — 26a U 60/13 (juris) n. 63
See, eg, BGH, NJW 2006, 3271

10



39.
40.

41.

42.

43.

(i) the costs of necessary interim financing, resulting from the delay in
receiving the funds due at an earlier time (Kosten der
Zwischenfinanzierung); and

(i)  the loss of investment return that results from not being able to
(re)invest the funds due (entgangene Anlagezinsen), i.e. opportunity
costs in a broad sense.

For the first type of damage, compensation cannot be expressed as a rate.

For the second type of damage, the compensation is in principle capable of expression
both as an amount or as a percentage rate. However, to award a Damages Interest
Claim in respect of the second type of damage as an amount requires that the final
amount of such damage be known at the time of the judgment being rendered. In the
case of an award for damages incurred because of delayed payment, this will only be
the case if the debtor has already paid the amount due and the default has therefore
ended prior to the court’s decision. Otherwise, the court cannot determine the exact
amount of the damages since it will be unable to calculate the amount of additional
future damages pending payment of the defaulted amount by the debtor. Likewise, if
the creditor has to raise money (interim financing) in order to cover the shortfall
resulting from the funds being withheld by the debtor, the court will only be able to
determine the exact amount of damages to be awarded if the debtor is no longer in
default. In addition, although in such circumstances, the damages could be expressed
as an amount, that amount would simply reflect the application of the rate over a
defined period (and so the damages could also be expressed as a rate).

If the debtor has not already paid the defaulted amount by the time final judgment has
been rendered, the court will assess the Damages Interest Claim in relation to the
second type of damage as a percentage rate in accordance with the answer to question
20.2(c) below.

Paragraph 87 of Dr Fischer’s original opinion appears to suggest that a claim for loss
of profits is only ever capable of expression as a lump sum rather than a rate. Dr
Fischer states: “If the damage, however, does not consist of lost interest income or in
interest expense, it can only be asserted in the form of an amount. This is especially
true if the creditor asserts that he would have used the owed money for an investment
that would have brought him a profit (for example, an investment in shares which
would have generated a particular capital gain for the period in question, or buying a
machine with which he would have performed profitable work)”. 1 do not agree that a
claim for loss of profits is only ever capable of expression as a lump sum rather than a
rate.

In the context of the share investment example given in paragraph 87 of Dr Fischer’s
original opinion, a distinction has to be made: if the purpose of investing in the shares
is to generate an income by way of fixed return such as dividends, there is no reason
why a claim for loss of profits could not be expressed as a rate rather than a lump
sum, particularly if the investment period is not known at the time the claim is being
asserted. To award a damage claim as an amount requires the final amount of such
damage to be known at the time of the judgment being rendered. If, by contrast, the
creditor were to claim for the loss of profit arising from a particular sale that was

1"



44,

(c)

contemplated by the creditor, then 1 agree that the claim would usually only be
capable of expression as an amount.

It should be noted that 1 understand that the question of whether a Damages Interest
Claim pursuant to sections 280, 286 and 288(4) BGB, when expressed as a rate, can
be included as part of the “rate applicable to the debt apart from the administration™
for the purposes of Rule 2.88(9) is a matter of English law and, hence, outside the
scope of this expert evidence.

In circumstances in which the award is capable of expression as a rate, on what
principal sum would such an interest rate accrue, how would the applicable rate
be determined?

Principal sum on which the award accrues

45.

46.

Where a Minimum Damages Interest Claim or a Further Damages Interest Claim is
expressed as a rate'’, it applies to the amount of the principal claim not timely paid by
the debtor (i.e. the close-out amount payable pursuant to clauses 7 to 9 of the German
Master Agreement). Hence, the principal sum on which such an interest rate accrues
is the amount withheld or unpaid by the debtor when the debt fell due.

I understand that it has been suggested by Wentworth in correspondence that the
Further Damages Interest Claim may accrue on some notional equivalent sum to the
close-out amount that might be borrowed or invested by the counterparty to fill any
“funding gap” left by LBIE’s failure to pay the close-out amount when it fell due.
This is not my understanding of the position as a matter of German law. In my
opinion, the Further Damages Interest Claim would accrue on the amount that LBIE
failed to pay to the counterparty (i.e. the close-out amount).

Determination of applicable rate

47.

48.

49.

50.

As described above, the applicable rate in the case of a Minimum Damages Interest
Claim pursuant to section 288(1) BGB is 5 percentage points above the basic interest
rate (section 247 BGB) during the time the debtor is in delay in paying the amount
due.

Where a Further Damages Interest Claim is expressed as a rate, the determination of
the applicable rate varies depending on whether the creditor has to calculate the
concrete losses suffered (konkrete Schadensberechnung) or whether he is entitled to
apply a simplified method of calculation.

The generally applicable method for calculating damages which is available to all
creditors is to determine the concrete losses suffered (konkrete Schadensberechnung).
The creditor has to demonstrate and ultimately prove the intended use of the amount
withheld, the effect on his assets from the non-availability of the funds due to him,
and the damage he suffered from not being able to use the funds in a specific way.''

Regarding a loss of return that a creditor suffers because funds due are withheld by
the debtor and, thus, are not available for carrying out a profitable investment

o
"

It should be noted that, given the definition of these two expressions, they could only be expressed as a rate
Sece, eg, BGH, WM 1974, 128 sub 1: BGH, NJW 2012, 2427 n. 64.

12



51.

52.

53.

54.

(entgangene Anlagezinsen), the creditor can apply the method just described in
paragraph [49] if he is able to prove that those profits would have accrued.

Since it will not always be easy or possible to prove the rate of return that would have
been generated by the creditor had the funds been paid on time, the German Federal
High Court (BGH) allows for a somewhat simplified method of calculation based on
sentence 2 of section 252 BGB. Sentence 2 provides for a relaxation of the standard of
proof to the effect that profits which the specific creditor in question could not realize
as a consequence of a delayed payment by the debtor are to be considered as a
damage (i.e. a Damages Interest Claim) if the profits could probably have been
expected to accrue in the normal course of events or in the special circumstances
applicable to the particular creditor. Since, according to generally accepted insight
into human behavior (allgemeine Lebenserfahrung), a substantial amount of money
will not be wasted but rather will be invested at a current market investment rate, a
creditor who is owed a substarmal amount of money is entitled to claim damages for
the loss of such proﬁt unless the debtor is able to rebut the presumption of profits
made by the creditor."

In considering the recent approach of the courts to the assessment of lost profits, the
starting point is section 287 of the German Civil Procedure Code whereby the court,
in determining the damages incurred, is empowered to make an estimate where the
actual loss of return is not clear. In doing so with respect to damages that are capable
of being expressed as a rate, the court has to take into account the prevailing market
conditions. Hence, the creditor has to demonstrate (and potentially prove) the actual
basis on which the court should base its estimate.' If for example, the creditor claims
damages for having missed an alternative investment in bonds, the court will base its
estimate on the publicly available statistics published by the Bundesbank.'?

The case law is inconsistent, however, regarding the standard of proof that applies in
relation to the claimant’s obligation to demonstrate the basis for his claim for
damages (Darlegungslast). According to some decisions, the creditor is not subject to
stringent requirements with regard to demonstrating the profit he would have made in
the ordinary course of business; a non-negligible probability suffices.'® Other
decisions, however, stipulate far stricter requirements. For example, it has been held
that the creditor has to detail the specific investment he would have undertaken if he
had received the funds on the due date.'” Moreover, the court has refuted the view that
a significant sum will always carry interest equal to the statutory interest rate of 4 %'®
at least where no evidence was presented to substantiate this, and has even doubted
with respect to long—term sovereign bonds and bank bonds whether one can expect
any minimum gain at all.'?

Finally, banks* are entitled to an even more simplified method of calculating losses
from foregone investment opportunities, allowing them to employ abstract

Sec, eg. BGH, NJW 2012, 2427 n. 64 (with further references)

BGH, WM 1974, 128 sub

BGH, NJW 2012,2266 n. 13

Sce, cg, BGH, BGHZ 161, 196, 201 ct seq. for the calculation of a prepayment fee (Forfalligkeitsentschidigung) for which the same
principles of calculation apply. hilp://www dict.co/englisch-deutsch/prepayment html.

Sce. eg, BGH, NJW 2012, 2427 n. 64 (with further references)

BGH, NJW 2012, 2266 n. 13

See section 246 BGB.

BGH. NJW 2012, 2266 n. 13, 18

The cases referred to below concern a commercial bank or universal bank rather than an investment firm or other financial institution
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55.

56.

hypotheticals based on assumptions regarding their behavior and the nature of their
business (abstrakte Schadensberechnung).?' The starting point is the idea that a bank
will typically suffer a loss as a result of a delayed payment since it could have
(re)invested the amount withheld from it. Hence, for the purpose of expressing a
Damages Interest Claim as a rate, the average interest rate charged by the bank serves
to determine the applicable rate.

Decisions dealing with that issue typically refer to the average rate regarding a bank’s
lending business. ) However, the BGH, in a landmark decision in 1974, referred to the
average rate of a particular bank’s full range of business activities (e.g. in case of a
universal bank: mortgage credit, short-term credit, investment in fixed-income
securities) not only to a bank’s lending business.”® Hence, if the bank operates only
one type of business, the average interest rate charged by the bank applies; if a bank
operates different types of business lines, the average interest rate across its several
lines of business applies so for example in the case of a credit bank (Kreditbank), the
weighted average intercst rate across its different types of loans (e.g. consumer credit;
mortgage credit).?* Saved costs, e.g. saved costs of refinancing or saved
administrative costs, need not be deducted. However, the bank has to demonstrate and
ultimately prove the factual basis of its abstract calculation of damages.?®* This
requires, inter alia, a credit bank to demonstrate the types of loans it makes as well as
the lending rates for each of these types of loans.?® In tumn, the debtor is entitled to
demonstrate that this method of calculating the Damages Interest Claim lacks a
factual basis because, even if the bank had received the outstanding amount of money
on the due date, it would have lacked the opportunity to make a profitable investment
in its line(s) of business.?’

Other types of investors, e.g. non-bank financial institutions and hedge funds,
according to many commentators, are entitled to calculate Damages Interest Claims in
the same way as banks.?® It is without doubt that other professional investors may
apply the method of calculation based on sentence 2 of section 252 BGB. Whether
they are also entitled to rely on an abstract calculation (as outlined in paragraph [54])
is marginally less settled. The BGH, in a landmark decision in 1988, pointed out in
passing that, like any other merchants, banks are entitled to an abstract calculation®.
Before that, lower courts disagreed as to whether insurance companies are entitled to
an abstract calculation.’® Moreover, judge Griineberg, a member of the eleventh
chamber of the BGH, states that only banks are entitled to calculate “further damages
of default” by resorting to that method.*' In my view, the more lenient approach is the
correct one.

BGH, BGHZ 104, 337, 344 ct seq. sub 11

Sce, eg, BGH, BGHZ 104, 337, 345, BGH, NJW 1992, 109 and BGH, NJW 1992, 1620.

BGH. BGHZ 62, 103, 107.

BGH, BGHZ 104, 337, 344 et seq. sub 11). It should be noted that, in that context, the court expressly referred to a “Kreditbank”. By
inference, for banks that aperate other lines of business as well, the average interest rate must be the weighted average interest rate
across all its business lines.

BGH, NJW 1992, 109, 110 sub i 3.

BGH, NJW 1992, 109, 110 sub 11 4

BGH. BGHZ 104, 337. 348 sub IV |

Lowisch and Feldmann in Staudinger, BGB, 2014, section 288 n, 47, Ernst in Minchener Kommentar zum BGB, Vol. 2. 6™ ed. 2012,
section 286 n. 134

BGH, BGHZ 104, 337, 344 et seq. sub 11

LG Verden, VersR 1967, 869 (yes); OLG Koln, NIW 1969, 1388 (no)

Grineberg in Palandt, BGB, 74th ed. 2015, section 288 n. 13
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20.2

(a)

57.

58.

(b)

59.

60.

61.

62.

As a matter of German law, in your opinion:

Is the relevant entity entitled to the fixed rate of interest (as a minimum)
pursuant to section 288(1) BGB regardless of any loss?

Yes — in my view, as a matter of German law, the relevant entity is entitled to the
fixed rate of interest (as a minimum) pursuant to section 288(1) BGB regardless of
any loss because LBIE’s failure to pay the close-out amounts arising under the GMA
when they became due fulfils all requirements for a Minimum Damages Interest
Claim set out in paragraphs [30] and [35] above. An actual loss is not a requirement
of a Minimum Damages Interest Claim as explained in paragraph [30] above.

Hence the relevant creditor, regardless of any losses incurred, is entitled to the fixed
rate of interest as a minimum pursuant to sections 280 and 286 BGB, in conjunction
with section 288(1) BGB.

If the relevant party’s loss as a result of any delay in payment is greater than the
amount of the interest at such fixed rate, is the relevant entity entitled to recover:
(i) the entire loss, or (ii) the loss exceeding such fixed rate by way of a claim for
(further) damages in respect of late payment?

In my view, if the relevant party’s loss as a result of any delay in payment is greater
than the amount of the interest at such fixed rate, the relevant party is entitled to
recover its entire loss as a Damages Claim which would include any Damages Interest
Claim. The latter claim would comprise of two elements: (a) a Minimum Damages
Interest Claim at the rate specified in section 288(1) BGB; and (b) a Further Damages
Interest Claim for the loss exceeding such fixed rate pursuant section 288(4) BGB.
Hence alternative (b)(ii) is the correct one.

The Further Damages Interest Claim that accrues on the close-out amount payable
pursuant to clauses 7 to 9 of the German Master Agreement is a statutory claim based
on sections 280, 286 and 288(4) BGB.

Hence, whether, under the German Master Agreement, a relevant party may only
claim damages for its losses actually incurred or whether the party is entitled to claim
both default interest (section 288(1) BGB (Minimum Damages Interest Claim)) and
damages for the losses actually incurred (Further Damages Interest Claim), is
governed by the relationship between para. 1 and para. 4 of section 288 BGB.

The relationship between para. 1 and para. 4 of section 288 BGB needs to be
understood in the light of the fundamental principle underlying the German law of
damages which is to make the creditor whole. The flipside of that principle is the
prohibition on creditor enrichment (Bereicherungsverbot) which aims at preventing
overcompensation of creditors. Applying these principles to paras. 1 and 4 of section
288 BGB and taking into account that default interest pursuant to para. 1, in essence,
qualifies as a irrefutable minimum damage (supra issue 20.2(a)), the creditor is
entitled to recover the entire loss that it actually suffered, but not compensation for its
entire loss actually suffered as well as default interest pursuant to para 1%

" KG Berlin, decision of 18 February 2014 - 26a U 60/13 (juris) n. 55. sec also BGH. NJW 1953, 337 (... Teil der Zinsforderung, der
iber 5 % hinaus geht™).
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63.

64.

Technically, a creditor seeking damages for its entire loss has two options:

(a) the creditor can claim default interest pursuant to section 288(1) BGB (5 %)
and, in addition, claim compensation for further default damages expressed as
a rate (e.g. 3 %) within the meaning of section 288(4) BGB, i.c. by way of a
Further Damages Interest Claim: 5% (under section 288(1) + 3 % (under
section 288(4)); or

(b) alternatively, the creditor can seek to recover his entire loss by way of a
Damages Interest Claim, for losses actually incurred that are capable of being
expressed as a rate (e.g. 8%). If he chooses the second option, in order to
avoid overcompensation, default interest awarded pursuant to section 288(1)
BGB (5 %) will be offset ex lege® thereby “reducing” the Damages Interest
Claim expressed as a rate: 8% (sections 280(1), 280(2), 286) - 5% (section
288(1)).

The upshot, then, with respect to claims for default interest and damages under the
German Master Agreement is that the relevant entity is entitled to recover its entire
loss in respect of the late payment by way of:

(a) a claim for default interest pursuant to section 288(1) BGB (the Minimum
Damages Interest Claim); and

(b) a claim for the loss exceeding such fixed rate by way of a claim for (further)
damages (the Further Damages Interest Claim).

Clauses 7 to 9 of the German Master Agreement (GMA)

20.3

(@)

(e)
65.

66.

67.

On the true construction of clauses 7 to 9 of the GMA:

When does a close-out amount arising under clauses 7 to 9 of the GMA become
due and payable?

Is section 271 of the BGB relevant to the question in 1(a) above?

For the reasons given below, I consider that the close-out amount arising under
clauses 7 to 9 of the GMA would become immediately due upon the termination of
the GMA triggered by LBIE’s administration application.

I have also dealt in this section with some features regarding clause 7(2) of the GMA
which are relevant to my default analysis below. Although this analysis does not go to
the question of when a close-out amount arising under clauses 7 to 9 of the GMA
becomes due and payable, it makes sense to deal with these features when considering
the close-out mechanism under the GMA.

The overall objective of the GMA is to replicate under German law, as best as
possible, the manner in which the ISDA Master Agreement and its close-out netting
provisions in particular are intended to operate.** It would therefore be surprising if,
post an English administration of the counterparty, the ISDA Master Agreement was

" KG Berlin, decision of 18 February 2014 - 26a U 60/13 (junis) n. 55.
H  Cf Clouth and Vollmuth in in Hopt, Vertrags- und Formularhandbuch, 4* ed. 2013, p. 1836
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68.

69.

70.

71.

capable of giving rise to an entitlement to default interest but the GMA was not (as Dr
Fischer seems to suggest in his original report). For the reasons given below, I
consider that the GMA would give rise to an entitlement to default interest on the
facts of this particular case.

Clauses 7, 8 and 9 of the GMA provide the rules for “close-out netting”. Pursuant to
clause 7(2) GMA, the GMA itself, as well as all individual transactions that the
parties have entered into under the GMA, terminate automatically without notice,
when:

(i) an insolvency proceeding is petitioned with respect to the assets of a party to
the GMA; and

(i)  such party either (i) has submitted the petition itself or (ii) is unable to pay its
debts or is for other reasons in a situation which justifies the commencement
of such proceedings.

As a result of the termination, the individual claims pursuant to clause 3(1) GMA are
replaced by mutual compensation claims (clauses 7(3) and 9(1) GMA), consisting of,
inter alia, damage claims pursuant to clause 8(1) GMA,** which are combined into a
“single compcnsation claim” (within the meaning of clause 9(1) GMA) for each of the
GMAs (Single Compensation Claim).*® This is the case regardless of whether the
claims from the individual transactions arising as a result of early termination would
qualify as contractual claims or damage claims*’.

The reason for triggering automatic termination upon the filing of the application
instead of the commencement of an insolvency proceeding is to adjust the netting
mechanism provided by the ISDA Master Agreement to the particularities of German
insolvency law,”® especially sections 103 et seq. of the German Insolvency Code
(Insolvenzordnung, Ins0).>* Not surprisingly, there is no commentary on how the
termination provisions and the right to default interest would operate upon the
debtor’s application for foreign insolvency proceedings. Indeed, practitioners have
suggested that, if parties want to tailor the termination provisions to meet the
requirements of insolvency proceedings under a foreign jurisdiction, they may want to
amend clause 7(2) GMA accordingly®. Clearly this was not done in the present case
and so | have developed my arguments below regarding the impact of LBIE'’s
administration application from first principles.

The close-out mechanism aims to make the other party whole in economic terms i.e. it
seeks to place the party not filing the application for the commencement of insolvency
proceedings (the non-defaulting party) in the same (economic) situation as it would
have been in if the individual transaction(s) had matured in the normal course. The
close-out mechanism is intended to simplify the compensation process after automatic

There is some controversy regarding precise construction of this mechanism as a matter of German law. The prevailing opinion holds
that the damages claims within the meaning of clause 8 GMA arc only items for calculating the single compensation claim (scc
Behrends in Zerey, Finanzderivate, 3 ed. 2013, p- 121, 122; Jahn in Schimansky/Bunte/Lwowski, Bankrechts-Handbuch, 4th ed.
2011, section 114 no. 134). A minority refers to the mechanism of an anticipatory set-off agreement, thus arguing that these damages
claims exist but, as part of a second step, are immediately offset against other existing claims (see Fuchs, Closc-out Netting, Collateral
und systemisches Risiko, 2013, p. 46 ct seq. with further references). There is no suggestion, however, that the mechanism is invalid.
See for example Clouth and Vollmuth in Hopt, Vertrags- und Formularhandbuch, 4* ed. 2013, p. 1841,

Sec for example Clouth and Vollmuth in Hopt, Vertrags- und Formularhandbuch, 4” ed. 2013, p. 1841.

See Behrends in Zerey, Finanzderivate, 3% ed. 2013, p. 118

Formerly section 17 of the German Bankruptcy Code (Konkursordmung)

See Behrends in Zerey, Finanzderivate, 3™ ed. 2013, p. 118.
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72.

73.

74.

termination of the individual transactions and the GMA by making it easier for the
parties to determine the net entitlement to compensation payable to either party. It
would therefore be contradictory if, but for the close-out, the individual transactions
would have given rise to default interest (because of the specified date for
performance in clause 3 GMA) but the Single Compensation Claim does not.

Termination clauses (Beendigungs- und Losungsklauseln) such as clause 7(2) GMA,
which form a part of the general business terms (GBTs) of a contract, will be
interpreted according to their objective meaning, i.e. independently of the will of the
contracting parties. As such clauses either lead 1o an automatic immediate
termination (as is the case with clause 7(2) of the GMA) or give one party the right to
terminate the contract with immediate effect as a result of the behavior of the other
party (as is the case with clause 7(1) of the GMA), they have to conform with the
guiding principles (Leitbild) of the BGB concerning an immediate termination®.
Depending on the nature of the contract and the question of whether the obligations
have yet been performed, these guiding principles are to be found in either section
323(2) and 323(4) BGB or section 314 BGB* and elsewhere in the BGB**. In this
context it is worth noting that Dr. Fischer in his original report concluded that clause
7(2) GMA was valid*® and I agree with this conclusion. That must mean that clause
7(2) does, in fact, comply with the guiding principles.

To expand on this point further, under general principles of freedom of contract of
German law, parties are free to choose the method of termination (i.e. automatic
termination in the present case or by notice to the counterparty in other cases). They
are also to some extent at liberty to define what they consider as a breach*® or cause
for termination’’. However, in the case of a GBT rather than an individually
negotiated provision, the parties cannot do away altogether with the need for a breach
or cause for termination as a pre-condition to termination, at least not if the
counterparty is entitled to compensation for early termination (as is the case under
clause 7(2) of the GMA). In my view, the filing of an administration application by
LBIE in circumstances where the directors are not under any legal obligation to do so
(as expanded below) would have constituted a “serious and definitive refusal of
performance”, giving rise to a ground for rescission for the purposes of section 323(4)
BGB (had clause 7(2) not provided for automatic termination) and would thus satisfy
the pre-conditions for termination set out in the BGB. Given that the same language is
used in section 286(2) no. 3 BGB, if a refusal of performance exists that is sufficient
for clause 7(2) GMA to be a valid GBT, then such refusal of performance will also be
sufficient to justify the occurrence of a default without a warning notice. I have
considered further in paragraphs [108] — [118] below the pre-conditions for
termination which are dealt with in section 323(4) BGB.

Unlike confirmations of individual transactions under the GMA, the GMA itself does
not specify a due date for the payment of the Single Compensation Claim under

4f

43

47

Settled case law. see, eg, BGH, decision of 29 April 2015 - V111 ZR 104/14 (juris) sub If 2 ¢ aa (with further references): Ellenberger
in Palandt, BGB, 74" cd. 2015, section 133 n. 26a.

See section 307 BGB

For section 323 BGB see Griineberg in Palandt, BGB, 74" ¢d. 2015 scction 323 no. 2: for 314 BGB see Graneberg in Palandt, BGB,
74" ed. 20185, section 314 no. 3.

The other provisions on termination / rescission contained in the BGB are not relevant to the GMA

See para. 6 and 57 of Dr. Fischer's oniginal report

Within the meaning of section 323 BGB

Within the meaning of section 314 BGB.
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(b)

75.

76.

77.

78.

clauses 7 to 9. Clause 9(2) GMA only deals with certain exceptions"s, none of which
applies to the Single Compensation Claims owed by LBIE. However, pursuant to
section 271(1) BGB, a debt becomes due and payable immediately if no other time for
payment has been agreed by the parties or is evident from the circumstances*®. As a
result, section 271(1) BGB applies and the Single Compensation Claims became due
immediately upon the termination of the GMAs triggered by LBIE’s administration
application.

Must a default have occurred within the meaning of section 286 of the BGB in
order for there to be a claim for damages for late payment?

I refer to paragraph [29] above where I set out the facts that need to be established to
bring a Damages Claim. These include but are not limited to the need for a default.
The requirements for a default of the debtor are set out in section 286 BGB.*® The
default of the debtor requires (1) the debtor’s failure to perform when performance is
due and (2) a warning notice to the debtor. A warning notice, however, is not required
if one of the exceptions provided for in section 286(2) BGB applies.

The first element of a default within the meaning of section 286 BGB is that the
debtor fails to perform at the time performance is due. This includes a debtor’s failure
to pay a money debt at the time payment of such debt is due. I have dealt in paragraph
[74] above with the question of when the Single Compensation Claim falls due. If
LBIE failed to pay the Single Compensation Claim on such date, the first condition
referred to above would be satisfied.

The second clement generally necessary for a default within the meaning of section
286 BGB is a warning notice (Mahnung) from the creditor to the debtor requesting
performance unless one of the exceptions applies, see paragraph [96] below. The
effect of a warning notice is to place the debtor of a claim in default (Verzug), section
286(1) sent. 1 BGB. The default occurs upon receipt of the warning notice by the
debtor or upon the events occurring that give rise to one of the exceptions to the need
for a warning notice (assuming the date for performance has already occurred). The
purpose of a warning notice is to remind the debtor that non-performance will have
consequences and to induce him to perform.>"'

I have been instructed that the Senior Creditor Group is not currently aware if any
creditor to LBIE (including the original counterparties who assigned the claims now
held by the Senior Creditor Group) issued a warning notice with respect to the non-
payment of the Single Compensation Claims by LBIE. However, 1 understand that the
Senior Creditor Group is reserving its right to rely on a warning notice if one
subsequently comes to light. I have dealt with the exceptions to the requirement for a
warning notice in response to question 20.4(e).

Section 286 of the BGB

20.4 What is the true construction of section 286? In particular:

Clouth and Vollmuth in Hopt, Vertrags- und Formularhandbuch, 4th ed. 2013, p. 1842

C.f. Grineberg in Palandt, BGB, 74th ed. 2015, section 271 no. [, 10

See Ernst in in Miinchener Kommentar zum BGB, Vol. 2. 6™ ed. 2012, section 288 no. 14, Benicke and Nalbantis in Soergel, BGB,
Vol. 372, 13% ed. 2014, section 288 no. 32; ¢.f. BGH, BGHZ 74, 231, 235

BGH, NJW 1963, 1823, 1824
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(a)

79.

80.

8l1.

82.

83.

(b)

84.

Can a default occur including by the service by the non-defaulting party of a
“warning noticc” on a defaulting party once the defaulting party has entered
into, and remains in, administration in England & Wales?

I have dealt with the construction of section 286 in paragraphs [75] — [78] above. I am
not aware of any provision of German substantive law (whether statutory or based on
case authority) that would have the effect that no default could occur (or that no
warning notice could be given) following the commencement of an English
administration proceeding.

In this regard, I note that, in paragraph [64] of his original report, Dr Fischer has
stated that the filing of a claim in (presumably) a German insolvency proceeding
would not constitute a warning notice as the debtor has lost the power to dispose of
his assets upon the opening of insolvency proceedings. I have considered this
statement in the context of question 20.4(c) below.

I also note that, in paragraph [80] of his original report, Dr Fischer states that an
interest claim for the single compensation claim under clause 9 of the German Master
Agreement is not consistent with statutory law because the compensation claim only
comes into existence as a result of the commencement of insolvency proceedings and,
after that time, claims cannot be enforced against the debtor because he has lost the
power to dispose of his assets.

It is not clear to me whether Dr Fischer is saying in this paragraph that there is a
general principle of German law that no default can occur (including by the giving of
a warning notice) following the commencement of insolvency proceedings,
wheresoever those insolvency proceedings may be commenced, or if Dr Fischer is
saying that this only applies where the insolvency proceedings have the effect of
depriving the debtor of the power to dispose of its assets. I am not an expert in
English insolvency law but, based on the description provided to me of an English
administration proceeding, it would appear that an administrator is able to act as agent
of the company with the broad range of powers specified in Schedule 1 to the UK
Insolvency Act 1986 including the power to dispose of assets. Clearly on the facts of
the present case, no insolvency proceedings were commenced in Germany and so I do
not see how the effects of a German insolvency proceeding could be relevant.

In any event, for the reasons given below, it is my view that a default occurred upon
LBIE’s application for administration (which was simultaneously the event that
caused the amounts to fall due under the GMA and the event that lead to Exception 3
applying). I understand, based on the description of the administration process in
England and Wales that was provided to me, that the administration application was
prior to the commencement of the English administration. I can see no reason why the
same event (i.e. the administration application) should not cause the close-out amount
to come into existence and constitute a default in payment of that amount.

What are the formal and substantive requirements for a “warning notice” (as the
phrase is used in section 286 of the BGB)?

A “warning notice” (Mahnung) within the meaning of section 286(1) BGB is an

unequivocal demand for payment of a sum due. In legal terms it does not qualify as a
declaration of intent (Willenserkldrung) but as a very similar quasi-declaration of
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85.

86.

(c)

87.

88.

89.

intent (rechtsgeschdfisdhnliche Erkldrung). 52 However, as the general requirements
for declarations of intent are also applicable to the warning notice,” the waming
notice - in general - has to be submitted by the creditor and received by the debtor.*

The waming, notice must be specific, not conditional and it must be definite and
serious 5 It requires no special form and does not, in ?amcular, have to be in
wrmng Nelther the specification of a date for payment’” or its designation as a
“warning notice” *® are obligatory.

The purpose of a warning notice is to remind the debtor that non-performance will
have consequences and to induce him to perform and to make clear that, from the
moment at which the debtor has been put on notice, he may be held liable in damages
for delay. *°

Could: (1) the filing of a proof of debt in the LBIE administration and/or (2) the
service of a termination notice pursuant to the GMA by a non-defaulting
counterparty to LBIE, constitute the service of a “warning notice” for the
purposes of section 286(2) BGB?

I am not aware of any German case authority or commentary which has considered
whether a proof of debt in an English administration would constitute the service of a
“warning notice” for the purposes of section 286(1) no. 2 or section 286(2) BGB.

As a matter of German law, the Reichsgericht in 1928 rejected the proposition that,
with respect to German bankruptcy claims (Konkursforderungen), i.e. claims that
already existed at the commencement of an insolvency proceeding, the filing of a
proof of debt in a German insolvency proceeding could constitute the service of a
warning notice for the purpose of section 286 BGB. However, for the reasons given
below, this is based solely on arguments derived from the particularities of German
bankruptcy law and not from substantive civil law (i.e. from provisions and principles
enshrined in the BGB).

German insolvency law makes a distinction, for certain purposes, between the
insolvency estate (/nsolvenzmasse) and the insolvent debtor as a person or entity.
With respect to the former and with a view to ensuring that creditors will be satisfied
as best as possible, the German Insolvency Code provides for a special procedure with
respect to the settlement of outstandmg debts that is not to be impacted by the rules of
the law of obligations concerning the specific claims of individual creditors.’ The
German Federal High Court (BGH) has moved away from this principle to a certain
extent, in partlcular regarding the status of executory contracts in insolvency pursuant
to s. 103 InsO.8' However, the BGH has not explicitly applied this more recent
jurisprudence to the issue of post-commencement defaults with insolvency claims.

See Grineberg in Palandi, BGB, 74® ed. 2015, section 286 no. 16. This distinction is a matter of legal theory and not relevant in the
casc at hand.

See BGH, NIW 2006, 687, 688: Grineberg in Palandt, BGB, 74* ed. 2015, section 286 no. 16

Ernst in Milnchener Kommentar zum BGB, Vol. 2, 6™ cd. 2012, section 286 no. 46

Sec ¢.g. BGH, NJW 1998, 2132; Grilneberg in Palandt. BGB, 74"' ed. 2015, section 286 no.16-19

See Ernst in Miinchener Kommentar zum BGB, Vol. 2, 6% ed 2012, section 286 no. 48.

See Ernst in Munchener Kommentar zum BGB, Vol. 2, 6" ed. 2012, scction 286 no. 48. Grimeberg in Palandt, BGB, 74th cd. 2015,
section 286 no.17

Ernst in Manchener Kommentar zum BGB. Vol. 2, 6" ed. 2012, section 286 no. 49.

BGH, NJW 1963, 1823, 1824

See Henckel in Jacger, InsO, Vol. 1, 1% ed. 2004, section 39 no. 12.

BGH, NZ1 2002, 375, 376 (11.2.b.bb), BGH. NZ1 2005. 384 (11.2 b.aa). BGH. NZ1 2010, 180 (n. 11).
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90.

91.

92.

93.

Thus, in my view and the view of most legal commentators, German insolvency law
continucs to supersede the German law rules on default.®? As a corollary, pursuant to
section 39(1) no. 1 InsO, creditors can claim ddefault interest in a German insolvency
proceeding only if default occurred prior to the commencement of the proceeding, and
only as a subordinated claium.

In contrast, the debtor as an entity can still default after the commencement of an
insolvency proceeding.63 notwithstanding the fact that German insolvency law
prohibits the enforcement of individual claims against the debtor during an insolvency
proceeding.®* For instance, pursuant to section 286(3) BGB, in the case of a contract
for the supply of goods and services default of the individual debtor occurs
automatically afler the expiration of a 30 day-period following the receipt of a bill. &

When a claim is filed in a German insolvency proceeding, however, this is treated as
being filed against the insolvency estate and not against the debtor as an entity. This is
because the debtor as an entity loses its power of disposition (Verfiigungsmacht) in
respect of the insolvency estate following the commencement of the insolvency
proceeding (see section 80 InsO)®. The insolvency administrator does not act as a
representative of the debtor as an entity and is generally not empowered to receive
declarations of intent (Willenserkidrungen) and quasi-declarations of intent
(rechtsgeschdiftsihnliche Erkldrungen) on behalf of the debtor as an entity.” In
practice, there are recognised exceptions to this principle,®® but the general principle
remains in place. As a corollary, the filing of a proof of debt in a German insolvency
proceeding is said to be only directed towards the insolvency administrator and not
the debtor as a person.®

As LBIE is subject to an English administration, whether the filing of a proof of debt
in the LBIE administration would have the same effect as the filing of a claim in a
German insolvency proceeding depends on particularities of English insolvency law. |
am not an expert in English insolvency law but the summary of the administration
procedure that I have seen does not refer to any similar distinction between the
insolvency estate and the debtor as an entity in an English administration. I also note
that the administrator acts as agent of the company. Based on these differences, it is
not clear to me why the German authorities and commentary regarding a German
proof of debt would apply to a proof of debt in an English administration and, based
on the limited summary provided to me, I do not think that they would.

Whether a termination notice would also incorporate a warning notice would depend
upon the contents of the termination notice and, in particular, whether it met the

See Henckel in Jaeger, InsO, Vol. 1. 1% cd. 2004, section 39 no. 12 with further references: [Hdsemeyer in Insolvenzrecht. 4th ed. 2007,
no. 17/02

Maroizke, Gegenseitige Vertrage, 3rd ed. 2001, no. 5.91 - 5.94; Kepplinger, Das Synallagma in der Insolvenz, 2000, p. 235-237
Huber, Handbuch des Schuldrechts, Vol. 1, 1999, section 191V 3 ¢

Marot=ke, Gegenseitige Vertrage, 3rd ed. 2001, no. 5.100. no. 5.102, fn. 361; c.[. Obermiiller. Insolvenzrecht in der Bankpraxis, 7th
ed. 2007, no.2.174.

RG. RGZ 121, 207. 211 Ernst in Minchener Kommentar zum BGB, Vol. 2, 6" ¢d. 2012, section 286 no. 54

Marot=ke, Gegenseitige Vertriige, 3rd cd. 2001, no. 5.95. 5.97; Graeber in Munchener Kommentar zur InsO, 3rd ed. 2013, scction 56
no. 144 with further references

Cf s 103(2) sent. 2 InsO: insolvency creditoss can force the insolvency admimstrator 10 elect whether he wants to perform an
executory contract or not; s. 109(2) InsQ: the insolvency administrator of a lessee and the lessor can both rescind a lease before the
lessee has been granted possession of the property (Wegener in Uhlenbruck, InsO, 14" ed. 2015, section 109 no. 31 and Jacoby in
Jaeger, InsO, Vol. 3, 1" ed. 2014, section 109 no. 85: the rescission must be declared to the insolvency administrator. not to the
debtor)

Maroizke, Gegenseitige Vertrage, 3rd ed. 2001, no. 595, Lowisch and Feldmann in Staudinger. BGB, 2014, scction 286 no. 66.
Kepplinger, Das Synallagma in der Insolvenz, 2000, p. 237, 238
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94.

(d)

95.

(e)

requirements identified in paragraphs [84] — [86] above. Given that the administration
application in respect of LBIE resulted in the automatic termination of the German
Master Agreement, it would be unusual in my experience for such a termination
notice to be given.

For the reasons given in response to question 20.4(e) below, however, I do not
consider that it was necessary for a warning notice to be given in order for there to be
a default by LBIE in rcspect of the Single Compensation Payment under the German
Master Agreement and therefore I do not consider the answer to question 20.4(c) to be
relevant.

Can a non-dcfaulting party serve a “warning notice” on the defaulting party
after the defaulting party has repaid the principal dcbt owing to the non-
defaulting party? If so, would its damages interest claim relate back to the period
prior to the defaulting party making payment in full of the principal debt?

As referred to in paragraph [84] above, a warning notice is an unequivocal demand
for payment of a sum due. ! do not see how a warning notice could be given if the
amount in question (i.e. the principal amount of the close-out amount) has already
been paid by the debtor. In any event, even if it were possible to serve a warning
notice in such circumstances, I do not see how it could have retrospective effect and
so any default interest would only accrue from the date on which the notice was given
and only to the extent that the principal debt has not been repaid at that time.

What are the exceptions to the need for a “warning notice” in order for default
to occur? Having regard to the Administration Summary, would there have been
a serious and definitive refusal of performance by LBIE within the meaning of
286(2) no. 3 of the German Civil Code or would there have been special reasons,
weighing the interests of both parties, justifying the immediate commencement
of default within the meaning of section 286(2) no. 4 of the German Civil Code
when: (a) an administration application was made by or in relation to LBIE;
and/or (b) LBIE went into administration, in each case meaning that there was
no need for a warning notice?

Exceptions from the warning notice requirement

96.

Pursuant to section 286(2) BGB, no warning notice (Mahnung) is required for a
default to occur if one of the exceptions applies. These exceptions are:

(i) a date (“according to the calendar™) for performance has been specified by the
parties (section 286(2) no. 1 BGB) (Exception 1);

(i)  an event occurs and a reasonable amount of time (“according to the calendar™)
for performance has been specified from that event (section 286(2) no. 2
BGB) (Exception 2);

(iii)  the debtor “seriously and definitively refuses performance” (section 286(2) no.
3 BGB) (Exception 3); or

(iv)  for special reasons, after weighing the interests of both parties, the immediate
occurrence of default is justified (section 286(2) no. 4 BGB) (Exception 4).
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97.

98.

For the reasons given in response to question 20.3(a) above, clause 7(2) of the GMA
does not expressly provide for a due date for payment and so Exception | does not
apply. Exception 2 depends upon whether a reasonable amount of time for
performance has been specified following an agreed event. It will depend on the facts
whether this exception has been satisfied but I have not been referred to any notice,
correspondence or other dealings between the parties to the GMAs that might satisfy
this exception in this case. For the reasons given below, I consider that Exception 3
applies in the present case upon LBIE’s application for administration. As I consider
(for the reasons given bclow) that Exception 3 is merely a sub-set of the wider
Exception 4, there is no need for me to consider Exception 4 separately.

Upon an exception applying, the debtor will automatically be in default at the time of
the occurrence of the events giving rise to the exception (or at date when the claim
becomes due if later) without the need for a warning notice. In other words, the
default will occur at the time upon which the last of the two conditions referred to in
paragraph [75] above is satisfied.

History of Exceptions 3 and 4

99.

Exceptions 3 and 4 were introduced in 2002. Both rules codify the pre-existing
jurisprudence by the BGH which, relying on the principles of good faith within the
meaning of section 242 BGB, provided for exceptions to the formal warning notice
requirement stipulated by section 286(1) BGB. Exception 4, requiring a balancing of
interests of the parties, is more broadly phrased than Exception 3 and, thus, can be
conceived of as a catch-all provision (Auffangtatbestand). While the German
legislature explicitly stated that Exception 4 was not meant to broaden the exceptions
to a warning notice requirement beyond the group of cases (Fallgruppen) already
contemplated by the BGH, it should be noted that the case law regarding Exception 4
has evolved since 2002. In any event, given my conclusion that Exception 3 applies
there is no need to consider the wider category of Exception 4.

Exception 3: requirements in general

100.

101.

Pursuant to Exception 3, default occurs in respect of a due debt without the need for a
warning notice to the debtor if “the debtor seriously and definitively refuses
performance.” Requiring the creditor to send a warning notice to a debtor who so
refuses to perform would be a mere (and inappropriate) formality and therefore the
law dispenses with the need for the creditor to send such a notice.”” Similarly, a
debtor who refuses to perform but then argues that no default could occur absent a
warning nouce would inappropriately contradict its own actions (venire contra factum
proprzum)

A refusal under Exceptlon 3 does not need to be made in any particular form or using
particular words.” It can be explicit or lmphcn provided that the refusal constitutes
the debtor’s “final say” (letztes Wort).” Whether the debtor’s refusal is its “final say”
is a question of fact that needs to be reviewed on a case-by-case basis. The term
“letztes Wort” does not imply that the debtor has to refuse outright any future

T8
n"
n

Schulze in Schulze, BGB, 8th ed. 2014, scction 286, no. 16
Lowisch and Feldmann in Staudinger, BGB, 2014, section 286 no. 86; Huber, Leistungsstorungen, Vol. 1, 1999, p. 448, 449,
C.t. Scinvarze in Staudinger, BGB, 2014, section 281 no. B.94.

™ See examples in Ernst in Minchener Kommentar zum BGB, Vol. 2, 6% ed. 2012, section 323, no. 101 f,

k]

See Griineberg in Palandt, BGB, 74th ed. 2015, section 286 no. 24; c.f. BGH, NJW 2012, 3714, 3716.
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102.

performance. According to case law and commentators, a refusal is “serious and
definitive” if the debtor states, or conducts itself in a way where it can be implied, that
it may be able to perform some time in the future but not at the time performance is
due or within a reasonable grace period.”

A debtor’s refusal to perform within the meaning of Exception 3 can occur at, after or
even before the respective claims fall due. A premature refusal will not immediately
result in a default since, for the reasons given in paragraph [75] above, default
requires that the payment of the claim has become due.”” However, it is generally
accepted that a premature refusal of performance is to be treated as having an ongoing
legal effect until performance is due.”” Consequently, in the case of a premature
refusal to perform, a default occurs with respect to the debtor immediately at the time
performance is due, without the obligation for the creditor to give a warning notice or
the requirement of a second refusal of performance by the debtor.” If, on the other
hand, the same event (in this case, LBIE’s administration application) causes the debt
to become due pursuant to clause 7(2) of the GMA and is evidence of the debtor’s
refusal to perform within the meaning of Exception 3, the default will occur upon the
occurrence of that event.

Impact on Exception 3 of LBIE’s administration application

103.

From the perspective of creditors, LBIE’s filing of an application for English
administration proceedings conveys the message that LBIE would not pay its
outstanding debts (including those such as the Single Compensation Claims that
became due upon the presentation of the application) at the time of such filing or
within a reasonable grace period. That reading exactly corresponds with the well
accepted interpretation of a “serious and definitive refusal” within the meaning of
Exception 3 referred to above (see paragraphs [100] and [101]).

104. Whether the filing of a (German) insolvency petition qualifies as a serious and

definitive refusal of performance within the meaning of Exception 3 has not been
discussed by the German courts or in the legal literature. In the context of the
commencement of a German insolvency proceeding, the Munich Court of Appeal79
rejected such an interpretation in passing and one legal commentator®® concurred,
albeit solely by referring to the decision of the Munich Court of Appeal. The Munich
Court of Appeal, dealing with a very particular fact pattern under the old German
Bankruptcy Code, did not give any reason for its rejection, nor did it enter into any
detailed discussion.®' In particular, the court did not distinguish between two
situations, namely (i) a filing mandated by (insolvency®?) law (the situation in the
Munich case) and (ii) the filing of a petition not mandated by insolvency law or
another body of law e.g. corporate law. The difference between these two concepts is
explored below in paragraphs [115] - [118]. For the reasons given in those

”
1
79

C.f. Schwar=e n Staudinger, BGB, 2014, section 281 no. B.96. BGH, NJW 1984, 48, 49.

See BGH, NJW-RR 2008, 210 n. 11.

Lawisch and Feldmann in Staudinger, BGB, 2014, section 286 n. 88.

Huber, Leistungsstorungen, Vol. 1, 1999, p. 450.

OLG Munchen, NJOZ 2002, 1561

Schwarze i Staudinger, BGB, 2014, section 281, B95

1 note that, in the Munich case, the claimant had been informed that the liquidity shortage leading to the bankruptcy would be resolved
within days and the court relied on the former scction 17 of the German Bankrupicy Code (equivalent to section 103 InsO), stating that
the commencement of the insolvency proceedings did not prevent the administrator from electing to perform the contract. This
reasoning is not relevant in the current case due to the automatic termination of the GMA pursuant to clause 7(2)

As a purcly technical matter, until 2008, the requirement to file an insolvency petition was found in corporate law rather than in
insolvency law
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paragraphs, I consider that a non-mandatory filing would, of itself, constitute a
definitive and serious refusal to perform (in addition to any specific fact pattern that
might satisfy the requirements referred to in paragraphs [100] — [102] above).

Analogy with other provisions of BGB

105. Given the lack of any case law directly on point regarding the meaning of a “serious

and definitive refusal to perform” for the purposes of Exception 3, I have considered
whether there is any commentary on other provisions of the BGB which assist with
the analysis either because they explicitly use the identical phrase “serious and
definitive refusal™ (as is the case with section 323(2) no. 1 BGB and section 281(2)
BGB) or which, at least in part, rely on that concept (as is the case with section 323(4)
BGB). It is generally accepted that, because of the identical wording, the term
“serious and definitive refusal” is to be read identically for Exception 3, sections
281(2) and section 323(2) no. 1 BGB. 8 Moreover, one of the two broad pre-
conditions for an anticipatory breach within the meaning of section 323(4) BGB is a
“serious and definitive refusal” within the exact meaning of the three provisions.

106. Unfortunately, there are no additional court decisions or legal literature, explicitly

dealing with the meaning of “serious and definitive refusal” in the context of the
sections referred to above. However, a consideration of the two broad pre-conditions
for an anticipatory breach® under section 323(4) BGB is, in my opinion, helpful
given the analysis in paragraphs [72] to [73] above and my conclusion that, even
though clause 7(2) of the GMA has provided for a different method of termination (i.e
automatic termination rather than notice of acceptance of repudiatory breach), there is
still a need for breach or cause as a pre-condition to such automatic termination given
that clause 7(2) of the GMA is a GBT. I have therefore examined below which of the
two pre-conditions to an anticipatory breach set out in section 323(4) would be
satisfied by LBIE’s administration application (as the trigger for automatic
termination under clause 7(2) of the GMA) to see if this sheds any light on the
meaning of a “serious and definitive refusal of performance” for the purposes of
Exception 3.

107.  Furthermore, any case law or authority®® preventing the rescission of an agreement

following the commencement of insolvency proceedings does not cut across the
analysis set out above. Such discussion arises because, as a matter of German
insolvency law, it is not possible to exclude an administrator’s right to elect whether
to perform or cancel an executory agreement. However, this right only arises upon the
commencement of a German insolvency proceeding. I understand from the summary

3]

See e.g.. Ernst in Monchener Kommentar zum BGB, Vol. 2. 6" ed. 2012, section 323, no 98

Ernst in Mtinchener Kommentar zum BGB, Vol. 2, 6" ed. 2012, section 323 no. 137

Just (o be clear, 1 do not think that there was a repudiatory breach pursuant to section 323(4) BGB when LBIE applied for its own
administration. Given the automatic termination provided for by clause 7(2) of the GMA, it was not necessary for the non-defaulting
counterparty to rely on any repudiatory breach (which, under German law, allows a creditor to rescind) pursuant to section 323(4)
BGB. My point is rather that the pre-conditions for a repudiatory breach pursuant to section 323(4) BGB arc mercly statements of the
pre-conditions that need to be satisfied for any termination clause that is a GBT rather than being individually negotiated to be
effective. In addition, 1 am not arguing that clause 7(2) of the GMA only covers the same situations as section 323(4) BGB covers
Indeed, clausc 7(2) of the GMA applies more broadly both to individual transactions where the parties have already performed their
obligations and to mndividual transactions where the parties have only entered into but not yet performed their obligations. By contrast,
section 323(4) BGB applies only to executory contracts (i.e. where there are outstanding obligations) whereas the right to terminate a
contract for good causc pursuant to section 314 BGB applics to contracts where performance has already commenced (“in Volizug
geser="). However, whereas the two provisions do not differ in substance with respect to the pre-condition for termination (section
314 BGB) or rescission (section 323(4) BGB), case law and legal doctrine is more elaborated with respect to section 323(4) BGB and,
thus, more informative with respect o what constitutes a scrious and definitive refusal within the meaning of Exception 3

Frnst in Monchener Kommentar zum BGB, Vol 2, 6™ ed. 2012, section 323 no. 140

26



of the English administration procedure that the administration does not commence
upon the application but rather upon the making of the order unless the court provides
otherwise.

Pre-conditions for repudiatory breach pursuant to section 323(4) BGB

Introduction

108.

Section 323(4) BGB reads as follows: “The creditor may revoke®’ the contract before
performance is due if it is obvious that the requirements for revocation will be met”.
The rule extends a creditor’s right pursuant to 323(1) BGB to rescind a reciprocal
contract, if “the debtor does not render an act of performance which is due, or does
not render it in conformity with the contract”.

109. Section 323(4) BGB, thus, dcals with the consequences in cases of an anticipatory

breach of contractual duties. It entitles the creditor to immediately rescind the contract
if it is obvious that, in the future, a breach of contract will occur that would entitle the
creditor to rescind the contract The prognosis of whether a breach will occur must be
based on objective factors.®® A creditor’s right to early rescission pursuant to section
323(4) BGB is to be distinguished from section 323(2) BGB which exempts the
creditor from the obligation of setting a period of grace after a breach of contract by
the debtor has occurred.

110.  For certain types of contract (for example contracts giving rise to ongoing obligations

111.

(Dauerschuldverhdltnisse) including loan contracts and employment contracts), the
rescission right is substituted by the statutory right to terminate the contract for cause
(see section 314 BGB) once the contract has become effective. The substitution of a
right of recission for a right of termination does not alter the pre-condmons that have
to be satisfied for a right of termination or a right of recission to apply.” Similarly,
the right to automatic termination under clause 7(2) of the GMA also has to satisfy the
relevant pre-conditions as explained above at paragraph [106]. Hence, for the sake of
clarity I will focus in the following analysis solely on section 323(4) BGB.

Section 323(4) BGB, also introduced in 2002, codified earlier case law on repudiatory
breach in the event of (i) a highly probable risk of a failure to perform (Etfz‘illungs-
Leistungsgefdhrdung) when performance wnll become due and (ii) a serious and
definitive refusal of performance by the debtor.*

Risk of failure to perform

112.

The first category “risk of failure to perform” requires a prediction about an expected
non-performance or poor perlormance on the due date. The risk of performance
failure at the due date has to be definite from the ex-anre perspective of an objective
creditor in the position of the actual creditor.”" This includes cases that constitute an
almost certain risk of performance failure, except cases of serious and definitive
refusal of performance which fall under section 323(4) BGB. An indication of a risk

L34

»

Although the English translation of this section refers to “revoke™ and “revocation”, | prefer the expressions “rescind” and
“rescission”

Sce Ernst in Monchener Kommentar zum BGB, Vol. 2, 6" ed. 2012, section 323 no. 134

C.f. H Schmidi in Bamberger/Roth, BGB, 2014, section 323 no. 8

BT-Drs. 14/6040, p. 186

Schwarze in Staudinger, BGB, 2015, section 323 no. B 168
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of performance failure could be the announcement of performance problems by the
debtor itself,”? in particular if these indications have crystallized into a near-certain
impending insolvency of the debtor.

Refusal of performance

113.

The other category is a serious and definitive refusal to perform.”> The relevant
perspective with respect to these cases is slightly different from the perspective
referred to above with respect to the risk of failure to perform-category. For a risk of
failure to perform, one focuses on the probability of the future non-performance as a
breach of contract; for a refusal to perform, one focuses on the behavior of the debtor
who willingly acts in breach of contract.

Characterisation of filing an insolvency petition

114.

115.

116.

117.

For the reasons given in paragraphs [100] — [102] above, there may be a serious and
definitive refusal of performance based on a particular fact pattern, i.e. if the debtor
states or conducts itself in a way where it can be implied that it will not pay its debts
when due. I have not been asked to consider any particular fact pattern relating to
LBIE but instead, I have considered (in the abstract) whether LBIE’s application for
administration might constitute such a serious and definitive refusal of performance.

Against the two categories of grounds for rescission under section 323(4) BGB
referred to above, and for the purpose of characterising the filing of an application for
an insolvency proceeding, one has to differentiate in abstracto between mandatory
and non-mandatory filings. In my view, a mandatory filing is an insolvency petition
which a debtor or the directors of a debtor (as the case may be) are required to file
pursuant to insolvency law or some other body of law (e.g. corporate law) (for
example, pursuant to section 15a InsO) whereas a non-mandatory one is an
insolvency petition filed where there is no obligation on the part of the debtor or its
directors to do, but when the law permits a non-mandatory filing, e.g. during the
period of impending illiquidity (drohende Zahlungsunféhigkeit) pursuant to section 15
InsO.

For GBTs such as clause 7(2) of the GMA where the filing of an application has
certain legal consequences, either form of filing would be sufficient to trigger the
automatic termination but that does not mean that both types of application would be
treated as a serious and definitive refusal of performance.

In my view, a mandatory filing of an application is likely, on balance, to fall into the
first category (risk of failure to perform) above. If the law requires the debtor or its
directors to file an insolvency application in certain circumstances (for example
because of illiquidity (Zahlungsunfiihigkeir) and over-indebtedness (Uberschuldung)
as is the case pursuant to section 15a InsO) a clause that entitles the creditor to
exercise a termination right or (as is the case with clause 7(2) of the GMA) even
provides for an automatic early termination upon the filing of an insolvency
application, is focused on the debtor’s almost certain future failure to perform.

" Schwar=e in Staudinger, BGB, 2015, section 323 no. B 168

w

Sce above para. 20 and for the comparable CISG provision Huber in in Minchener Kommentar zum BGB, Vol. 3, 6™ ed. 2012, CISG,

section 72 no. 2, section 64 no.8.
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118. By contrast, a non-mandatory filing of an application including one where the
directors may be liable in damages for any loss incurred by the creditors due to their
failure to file is closer to a refusal of performance, rather than an indication of a future
failure to perform. In such a situation the debtor exercises an optional right by
choosing to file an application for insolvency proceedings thereby opening up the way
for a restructuring of all its debts. It is acknowledged that, even where the debtor files
an insolvency petition on a voluntary basis, it could be argued that this should be seen
as giving rise of a risk of performance failure falling into the first category. However,
whether the non-mandatory filing of an application falls into the first or the second
category is a question of emphasis. The emphasis, given the categories established by
section 323(4) BGB, is on the debtor’s behavior, not on the assessment of the risks of
future performance at the time performance will be due.

Further analysis regarding Exception 3

119. I consider that an application for an administration petition will be a serious and
definitive refusal to perform for the purposes of Exception 3 even though the
application was filed with the court and the court may not serve as a representative of
the creditors (which is the case under German law, English law might be different in
that aspect). A refusal of performance is neither a declaration of intent
(Willenserkldrung) nor a very similar quasi-declaration of intent (geschdfisdhnliche
Handlung) which both — in general — need to be declared to the recipient. Instead a
refusal of performance qualifies as a so-called real act (Realakt).®* Such acts become
effective without having to comply with the requirements that a declaration of intent
would need to comply with to become effective. As a consequence, LBIE’s deliberate
behavior is both essential and sufficient.

120. Furthermore, Exception 3 will apply notwithstanding the fact that the BGB and the
prevailing opinion in legal literature agree that the exemptions in section 286(2) BGB
as well as those of section 323(2) and section 323(4) BGB are subject to strict
conditions.”® The rationale is to prevent the creditor from being in a position to claim
these rights in situations where the debtor’s threat not to perform is solely a strategic
move in his negotiations with the creditor, but not his “final say”. That concern does
not apply in situations where the debtor files an insolvency petition.

Exception 3 in the context of the Single Compensation Claim

121.  For the reasons given in paragraph [74] above, the Single Compensation Claim only
arises upon LBIE’s administration. I have therefore considered whether the same
event (i.e. the administration application) could constitute both a trigger for the
payment obligation becoming due and the event triggering Exception 3.

122. The arguments above regarding Exception 3 apply equally to future claims that, with
necessity, will come into existence as they do in the case of the Single Compensation
Claim which is automatically created with the filling of the application. This can be
illustrated by referring to the example of a single securities lending transaction
entered into pursuant to a German master agreement. The German master agreement
specifically designed for securities lending transactions (Rahmenvertrag fur
Wertpapierdarlehen) (the SLA), a copy of which I have enclosed as Annex F to this

*  See BGH, NJW-RR 1990, 1300, 130}; Gernhuber in Festschrift Medicus, 1999, p. 145, 152.
" See only Griineberg in Palandt, BGB, 74" cd. 2015, section 286 no. 24 and for example BGH. NIW 2014, 1521. 1524
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123.

124.

B.

report, provides for a close-out mechanism that, in substance, is identical to clauses 7
to 9 of the GMA. In particular, the SLA provides for a Single Compensation Claim in
clause 9(3) that is the same as the mechanism in clause 9(1) of the GMA.

Under German law, a securities lending transaction qualifies as a loan in kind
contract. As a matter of German law, there is a debate as to whether the claim for
repayment of the loan comes into existence when the parties enter into the contract,
when the money is paid out or only at the moment of termination of the loan
contract.”® Yet, even if one were to take the last position, where there is a high
possibility of a future non-performance by the debtor with respect to the repayment of
the loan, the creditor would be entitled, upon becoming aware of such a high
possibility, to terminate the contract (i.e. it would not have to wait until performance
was due). Given that it is possible for Exception 3 to be satisfied before performance
is due, I can see no reason why the same event (i.e. the administration application)
should not satisfy Exception 3 and be the reason why the amount has become due
pursuant to clause 9(3) of the SLA, and by analogy, clause 9(1) of the GMA.

In addition, as stated above, the Single Compensation Claim is the functional
equivalent of contractual claims in respect of individual transactions that, without
clauses 7 to 9 of the GMA, in relation to which the debtor would be in default as a
result of the date specified for performance in clause 3 (i.e. Exception 1). Put
differently, in the absence of a substitution of all claims in respect of individual
transactions entered into under the GMA by the Single Compensation Claim, LBIE
would have been in default in respect of these claims. The fact that the parties
substituted the Single Compensation Claim for these individual claims cannot
exonerate the debtor LBIE from being in default.

ISSUE 21

Issue 21 - If the answer to question 20 is that a further claim for damages can be
included as part of the “rate applicable to the debt apart from the administration” for
the purposes of Rule 2.88(9), how in such circumstances, is the relevant rate to be
determined? In particular:

@

125.

in circumstances where the relevant claim under the German Master Agreement
has been transferred (by assignment or otherwise) to a third party is it the
Damages Interest Claim which could be asserted by the assignor or the assignee
which is relevant for the purposes of Rule 2.88(9)?

Provided that the Damages Interest Claim®’ has been included in the transfer to the
third party, it will be calculated by reference to the assignor’s losses for the period
prior to the transfer and by reference to the assignee’s losses for the period following
the transfer for the reasons given below. That is the case even if the effect is that the
debtor may have to pay more as a consequence of the assi gnment.”®

In the latter sense Muelbert in Staudinger, BGB, 2015, section 488 no. 288, 291.

As lssue 21 assumes that the further claim for damages can be included as part of the “rate” applicable to the debt apart from the
administration, |1 have focused on the Damages Interest Claim and not the part of the Damages Claim that cannot be expressed as a
rate. | have also considered both the Minimum Damages Interest Claim and the Further Damages Interest Claim (together the Damages
Interest Claim) as it makes sense to deal with both together although the definition of Damages Interest Claim in Issue 20 suggests that
this question is only really concemed with what | have defined as the Further Damages Interest Claim

Busche in Staudinger, BGB, 2012, section 398 n. 82 with further references, Grineberg in Palandt, BGB, 74" ed. 2015, scction 398
19; cf BGH, NVwWZ-RR 2008, 674 n. 19, 22 et seq; BGH, NJW-RR 1992, 219 sub Il (not taking a stand)
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126.

127.

128.

129.

130.

As a starting point it should be noted that the transfer of a relevant claim by way of an

assi%nment agreement pursuant to scction 398 BGB does not have the effect of ex
9 . . . .

lege™ also transferring a Minimum Damages Interest Claim or a Further Damages

Interest Claim.

However, a creditor may transfer the interest claims separately pursuant to section
398 BGB. Such a transfer can be effected under German law either by a separate
assignment agreement or by a specific sub-clause in the same assignment agreement.
Such an agreement can take the form of an implied agreement accompanying the
express assignment agreement transferring the principal claim. Whether such an
implied agreement exists regarding Minimum Damages Interest Claims and Further
Damages Interest Claims depends on the parties’ intentions and their behavior. If the
parties’ actions and other given circumstances do not suffice in determining whether
the parties transferred the claims or not, the following distinction becomes crucial:
whether such claims have already come into existence before the transfer or whether,
at that time, it is only possible that such claims will come into existence in the future.
In cases of doubt, existing claims will not be transferred by an implied agreement
while potential future claims will be transferred.'®

For these purposes, a Damages Interest Claim (including both Minimum Damages
Interest Claims and Further Damages Interest Claims) will be treated as having
already come into existence if, at the time the transfer becomes effective, the debtor is
already in default'®' and, in addition, the assignor has already suffered an actual loss.
If, at the time the transfer becomes effective, the assignor/former creditor has not
suffcred any loss, only a claim for Default Interest (pursuant to sections 280, 286 and
288(1) BGB) will be treated as having come into existence (thus requiring express
language to transfer such a claim).

From the foregoing, it follows that Damages Interest Claims that arose prior to the
assignment of the principal claim are calculated by way of an award of damages to the
transferor/assignor for losses incurred by him.'” The assignor can only claim
damages for those losses he actually incurred until the transfer became effective. If
that Damages Interest Claim is assigned, the assessment of damages for the pre-
transfer period will relate to the assignor even though the assignee will be entitled to
receive those damages by virtue of the assignment.

Conversely, if future (potential) Damages Interest Claims are transferred by way of an
(express or implied) assignment agreement, the assignee is entitled to assert any
Damages Interest Claims arising from that time onwards. For the purposes of
determining whether the relevant person suffered any loss, the assignee is the relevant
person, not the assignor. In other words, since, pursuant to sentence 2 of section 398
BGB, the assignment has the effect that the new creditor steps into the shoes of the
previous creditor, the assignee is the only person who can claim damages and he is
only able to claim compensation for those losses that he incurred himself.'®

Section 401 BGB, which provides for a transfer ex lege in certain situations, does not apply. See Grineberg in Palandt, BGB. 74 cd

2015, section 401 n. 6 with further references

BGH, NJW-RR 1992, 219 sub 1I; Grineberg in Palandt, BGB, 74" ed. 2015, section 401 n. 6 (with further references); cf. BGH,

BGHZ 35, 172, 173 sub 2; BGH, NJW 2006, 1662 n 9-10.

Pursuant to section 286 BGB, see above 20.2(a)
Graneberg in Palandl, BGB, 74" ed. 2015, section 401 n. 6 with further references
BGHL NIJW 2006, 1662 n. 9. BG11, NJW-RR 1992, 219 sub I, BGH, BGHZ 128, 371, 376 sub 11 3 a and Griineberg in Palandt, BGB,

74" ed. 2015, section 288 n. 6. By way of exception, if the parties transfer the relevant (principal) claim as an assignment by way of
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131.

/)

132.

(iii)

133.

134.

21.1

135.

136.

Finally, it should be noted that the Minimum Damages Interest Claim, awarding a rate
detcrmined by statute or by contract, does not depend on the situation of the assignor
or of the assignee.

where the relevant claim under the German Master Agreement has been
acquired by a third party, in what circumstances (if any) is such a third party
precluded from asserting a Damages Interest Claim under principles of German
law?

A third party will be precluded from asserting a Damages Interest Claim if such a
claim arose prior to the assignment and was not transferred to the third party by an
(express or implied) assignment agreement. In addition, a third party will be
precluded from asserting a Damages Interest Claim in respect of its own losses
incurred after the date of the assignment if, as an exception to the general rule referred
to in paragraphs [127] and [130] above, the parties did not transfer the future
(potential) Damages Interest Claim.

where does the burden of proof lie in establishing a Damages Interest Claim, and
what is required to demonstrate, that a relevant creditor has or has not met such
requirement?

The burden of proof in establishing a Damages Interest Claim lies with the claimant.
As a general principle of German civil law the creditor has to carry forward and to
prove the facts necessary to establish a claim.

Whether a relevant creditor has or has not met such requirement, as a matter of
German law, is not determined by German civil law but by the rules of German civil
procedure on the standard of proof, in particular by section 286 ZPO.

If LBIE’s counterparty has transferred its claim against LBIE under the
German Master Agreement (the “relevant claim”) to a transferee, in what
circumstances, if any, can the transferce of that relevant claim assert any
entitlement to a claim for default interest under section 288(1) BGB or a
Damages Interest Claim'™ as a matter of German law?

The transferee of the relevant claim can assert both a claim for default interest under
section 288(1) BGB (a Minimum Damages Interest Claim) and a Further Damages
Interest Claim for losses he actually incurred after the date of transfer (sections 280,
286, 288(4) BGB) if the parties expressly or impliedly (see paragraphs [127] to [130]
transferred future claims (i.e. claims arising after the transfer becoming legally
effective) for default interest as well as Further Damages Interest Claims.

Moreover, the transferee will be entitled to assert Minimum Damages Interest Claims
and Further Damages Interest Claims for the period before the transfer becoming
effective if the parties transferred these claims, as well. Such pre-existing Damages
Interest Claims will be assessed by reference to the losses actually incurred by the
transferor.

security, the assignor will be the relevant person to determine the losses suffered for the purpose of determining the default damages
See BGH, NJW 2006, 1662 n. 10 et seq
1% 1 use the expression Further Damages Interest Claim
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137. In paragraph 13 of his original report, Dr Fischer states that, in his opinion, “the

138.

debtor must not be exposed to the disadvantage of a greater damage of the assignee’.
This conclusion, which Dr Fischer seeks to explain at paragraphs 96 — 106 of his
original report is apparently based on the case law of the German Federal Court of
Justice and section 404 BGB. At paragraph 105 of his original report, Dr Fischer
states as follows:

“The considerations of the German Federal Court of Justice — which in my view are
correct — together with the general principle in German Civil Law that contracts
cannot be made that impose obligations on third parties, support the view that a
change of creditor cannot entail greater obligations for the debtor, including in the
sphere of damages, than there would have been to the original creditor.”

1 disagree with this conclusion. Provided that the Damages Interest Claim'® has been
included in the transfer to a third party, it will be calculated by reference to the
assignor’s losses for the period prior to the transfer and by reference to the assignee’s
losses for the period following the transfer. That is the case even if the effect is that
the debtor may have to pay more as a consequence of the assignment. As admitted in
Dr Fischer’s original report (paragraph 101) this corresponds with the prevailing
opinion in the German legal literature,'® while only a few authors take a contrary
point of view.'”

139. Sections 404, 406 and 407 BGB provide for several explicit rules which protect the

debtor against legal disadvantages as a result of the assignment, i.e. disadvantages in
his legal position as a consequence of the assignment, clearly demonstrating that the
protection of the debtor provided by statutory law is not absolute.'® Even if, as stated
in Dr Fischer’s original report (paragraph 10S), sections 404, 406 and 407 BGB imply
a general principle that a debtor should not suffer any disadvantages as a consequence
of the transfer, this principle would be limited to legal disadvantages. It cannot be
extended to factual disadvantages, e.g. disadvantages that may result from the fact
that the new creditor (assignee) is behaving differently from the former creditor
(assignor). This limitation is broadly accepted; even in Dr Fischer’s original report
(paragraph 104) the generally applicable principle is limited to “the legal position of
the debtor”.

140. Insofar as damages are higher by referring to the person of the assignee than by

referring to the person of the assignor, this presents a factual disadvantage, not a
“legal” disadvantage.'®® The assignment does not affect the legal basis for calculating
damages laid down in sections 249, 252 BGB.''® The only difference is a factual one:
a change in the person serving as the point of reference for calculating damages. A
comparison of the situations dealt with by sections 404, 406 and 407 BGB and the
question at hand, namely the replacement of the person serving as the point of

1o

Any claim pursuant to section 280(1), in conjunction with sections 280(2), 286 and 288 BGB for damages incurred which are capable
of being expressed as a rate (see paragraph. [26] of my opinion).

Busche in Staudinger, BGB, 2012, section 398 n. 82, Griineberg in Palandt, BGB, 74” ed. 2015, scction 398 n. 19, Schwenzer in AcP
182 (1982), 214, 234. Hoffmann in WM 1994, 1464, 1466. Gernhuber m Festschrift Raiser, 1974, p. 57, 86: c¢f BGH, NVwZ-RR 2008,
674 n. 19 et seq (by citing Gridneberg in Palandt, 67th ed. 2008, section 398 no. 18a). BGH, NJW-RR 1992, 219 sub (not taking a
stand).

Sce paragraph. 103 of Dr Fischer’s original report for references

Busche in Staudinger, BGB, 2012, section 404 n. 2

Sce von Olshausen, Glaubigerrechte und Schuldnerschutz bei Forderungsobergang und RegreB, 1988, p. 52

Maorcover, the Minimum Damages Interest Claim (section 288 BGB), awarding a ratc determined by statute or by contract, does not
depend on the situation of the assignor or of the assignee
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21.2

141.

21.3

142.

143.

214

144.

reference for calculating damages, offers obvious support for the categorization as a
mere factual disadvantage. Sections 404, 406 and 407 BGB deal with a debtor’s
contractual or statutory position vis-a-vis the creditor and which should not be
affected by the assignment. Therefore, as stated in Dr Fischer’s original report
(paragraph 105) these provisions “govern the question of objections, the capacity to
offset, and the question of performance”, which are all legal objections — in a broad
sense — against the assigned claim. These provisions cannot be extended also to
protect the debtor against factual disadvantages that result from facing a different
person as creditor.

If such a transferee can assert either claim as a matter of German law, is the
claim for damages (only) that of LBIE’s original counterparty, or is the
transferee entitled to assert a claim for damages in place of or in addition to that
of LBIE’s original counterparty?

The transferee is entitled to assert a claim for damages with respect to those losses he
suffered after the transfer became legally effective. Whether, in place of LBIE’s
original counterparty, he is also entitled to assert a claim for damages with respect to
losses suffered by LBIE’s original counterparty depends on whether the parties
transferred that claim, as well. See paragraphs [127] to [130] above in this respect.

If such a transferee is entitled to assert either claim for damages either in place
of or in addition to that of LBIE’s original counterparty, what has to be
established as a matter of fact and law for such a claim to be sustained as a
matter of German law?

For Damages Interest Claims to be asserted by the transferee as a matter of German
law, the requirements set out in paragraph [29] above must be established.

As regards the calculation of damages, what has to be established depends on
whether:

(a) the transferee asserts a claim for damages in respect of losses suffered by
himself after the date of transfer or losses suffered by the transferor prior to
the date of transfer (see paragraphs [127] to [130] above); and

(b) whether the creditor is a bank or another investor entitled to use the simplified
method of calculating damages or another creditor which is only entitled to
use a somewhat simplified method of calculating losses from foregone
investment opportunities (see paragraphs [51] to [56] above).

What should the calculation of damages in respect of the relevant claim measure:
the damages of LBIE’s original counterparty (transferor), the damages of the
transferee, or (for example on a pro rata temporis basis) the damages of both the
transferor and the transferee?

The calculation of the Damages Interest Claims has to take into account both the
damages of LBIE’s original counterparty and of the transferee on a pro rata temporis
basis, i.e.
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21.5

145.

21.6

146.

Iv.

147.

148.

(a) the damages of LBIE’s original counterparty from the time when LBIE was in
default until the time of the assignment becoming legally effective, and

(b)  the damages of the transferee from the time of the assignment becoming
legally effective until damages have been awarded.

In particular, under what circumstances are assigned claims precluded, for
example because an assignee claiming default interest and/or (further) damages
has been aware of the obligor’s default prior to the assignment?

The mere fact that a transferee asserting a Minimum Damages Interest Claim and/or
Further Damages Interest Claim was aware of the debtor’s default prior to the
assignment does not preclude the transferee from asserting the claim.

Where does the burden of proof lie in relation to such issues, as a matter of
German law?

In general, as a matter of German civil law, the burden of proof lies with the party
which benefits from the specific aspect that needs to be proven.

STATEMENT REGARDING THE EXPERT’S DUTY TO THE COURT

I have understood that 1 owe an overriding duty to the court to assist the court by
providing objective, unbiased opinions within the areas of my expertise and that |
should not assume the role of an advocate on behalf of the party from whom I receive
instructions.

STATEMENT OF TRUTH

I confirm that [ have made clear which facts and matters referred to in this report are
within my own knowledge and which are not. Those what are within my knowledge 1
confirm to be true. The opinions I have expressed represent my true and complete
professional opinions on the matter to which they refer.

Professor Peter O. Miilbert

Dated: 2 October 2015



SCHEDULE

DEFINITIONS USED IN GERMAN LAW REPORT

Damages Claim

Damages for late payment
(ss.280(1), {2) and 286 BGB)

Damages Interest Claim Other Damages Claims
Damages for late payment that can be Damages for late payment that cannot be
expressed as a rate expressed as a rate e.g. costs of
(ss.280(1), (2) and 286 BGB) enforcement
Minimum Further
Damages Damages
Interest Interest
Claim Claim

Interest at a fixed
rate regardless of
loss

(s5.280(1), (2), 286
and 288(1), (2) BGB)

Damages for late
payment that can be
expressed as a rate and
which is in excess of
losses compensated by
Default Interest Claim
(ss.280(1), (2), 286 and
288(4) BGB)
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Old Bankruptcy Code (Konkursordnung)

Section 17

Administrator’s Right of Choice concerning bilateral agreements [Wahlrecht
des Verwalters bei zweiseitigen Vertréigen)

Bundestag-printed paper (Bundestag-Drucksache)

BT-Drs. 14/6040
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\May 282018

Professor Dr. Peter Milbent

Foachbereich Rechts: und Wirtschaftawissenschaften
Johannes Gutenberg-Universitact Mains

$5099 Mainv

Gernmany

Dear Professor
Re: Lehman Brothers Waterfall Application (Nos. 7942 of 2008) (Water{all 11)

We are sending this letter on behalt of CVE GVE (Lux) Master Sarl. Hutclinzon Investors 1LC,
Nurhington Loan Masagement Limidul. and their relevont affilintes (together the Sealor Creditor
Group) and its contents have been approved by Freshiields Bruckhaus Deninger LLP and Schulte Roth
& 7abet Tmemational 1.1 8, tha respective leyal advoers. The Senior Credator Group hag authonsed us
(0 crer into this fetter on their behalf, and we arc authansed to busd the Senor Creditor Group to this
letter.

he Senior Creditor Group would like to appomt you as an cxpart witness in thix matter Tlus letter te1s
out the terms of your appointment (should you choose o accept them), contains yoar instructions ond
highlights your dutics. Please read it carctully ax it conunns tmpertant infonmation and then sign and
relurn 3 copy 0 us indicating your agreement to is terms. Mease be aware that we do not act as your
tegal representative, nar docs any legal adviser 10 any memher of the Sentor (reditor Group

1. FERMS OF APPOINTMENT

il Although vou ure mstructed by the Scnior Creditor Group as an expert witness, your ovemding
duty as an cxpert 1s to help the court with matters within your expertise, and nat to act as an
advocate for the Semnr Creditor Group.  This means you mwst act with objectnvity and
independence 1 carrying oul your instructions and arc required to comply with the selevamt
provisions ol the English Ciwal Procedure Rules (known as the CPR)

1.2 We cnclose a copy of Part 35 of the CPR (CP'R 38) and its Proctice irection (PD 3S) together
with a copy of the Guidance for the Instruction of Experts tn Civil Claims 2014 produced by the
Civil Jusuice Council (Guldance), which we hope you may find helptul in preparing yours repont
As much of this may be untamuliar to you. please let us know if you do not understand any of
these materials
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ROPES & GRAY

May 28, 2015

2 YOUR OBLIGATIONS AS AN EXPERT

2.1 By stgning a capy of this letter you also agree that:

()

n

(®)

)

)

0)

49)
()

{m)

(n)

SOso8s™ |

you are representing that you have the relevant quahfications and cxperience 1o provide
expert evidence in relation to this matter. I this is not the case please let us know
mmediately:

you will usc reasonable skill and care when carrying out your instructions;

when instructed to report to the count, you will do so in compliance with the relevant
requircinents of the CPR and within any agreed time linut;

when ordered 1o meet with an expent for an opposing party, you will conduct such
mecting in accordance with the CIR:

you will deal with wniten questions from an opposing party on any report You wnte
within any time limat sct by the count, any replies to such quostions form part of your
report or a supplemental repont (as applicable),

you will deal with all other matters promptly and, where apprupnate, within any time
limits agreed by us or st by thic count,

unless otherwise agreed. you will prepare a report at a cost proportionate to the sums 1n
1sue;

you will make yoursclf available for court heanings, confercnces and other mectings;

you will preserve the confidentiality of all information supplicd to you by us or by any
member of the Semor Creditor Group or their legal advisers (including information
supplied to you before the dute of this letter) except to the extent that they are included in
your final repont(s),

you have no conflict of interest in acting as an expert appointed by any member of the
Scnior Creditor Group in this matter. 1 and when fusther panties become involved n the
dispute, we will infonm vou and you should confirm agamn (if applicable) that vou do not
have o conflict of interest

you will assist us in identifying the issucs which need 10 be addressed;

you will participate in a discusston between you and the expert for Wentworth (and if
applicable, the cxpert for the Administrators) to wdentify and discuss the expert issucs in
the procecdings. and where possible, reach agreed opinton on those issues:

you will comtribute to an cxpents® joint statement; and

if directed by the count you will give cvidence in court concurrently with the cxpert for
Wentworth (and if applicable, the expert for the Administruton) in accordance with CPR
3S1()«4).

rd
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May 28, 2015

If you consider that you need further dizcction trom the court to assist you with camrying out your
functions as an cxpert, you may file a written regquest with the Court for directions. 1f you intend
to file a request for dircetions, please discuss this with us immediately

if you think that your obligations and dutics as an cxpert under the CPR conthet with these
instructions, you may consider withdrawing from your role as an expert in these proceedings. 1f
you are considering withdrawing from vour role as an expert, you must discuss thix with us
immedintely.

If you do not comply with any of your obligations under the CPR, you could be faced with
personal sanctions against you.  These arc desenbed in the Guidance and we recommend you
make yoursclf familiar with them

COMPENSATION

You will provide us with an estimate of your fees and expenses if such an estimate is requested
by the count.  You should be aware that the count may limit the amount you are te be paid by
reference to any cstimate you give. It is important that you review your cstimate regularly. 16 n
scems likely that you may exceed your cstimate, pleasc det us know as soon as you become aware
of this, and we will pass this information on to the Senior Creditor Group and, if necessary, the
count.

Yaou should be aware of the overnding objective of the CPR that counts deal with cascs justly and
that you arc under an obligation te assist the court i this respeet. This includes dealing with
cases proportionately (keeping the work and costs i proportion o the value and imponance of
the case to the partics), expeditiously and fairly

INSTRUCTIONS
Background to the matter

We have sct out below a brief summary of the procedural hustory, parties and German law issucs
nvolved in Waterfall 1.

Procedyral History

@ Waterfall 11 involves an application to the English court by the udnunistrutors
(Adminlstrators) of Lehman Brothers Internationat (Europe) (LBIE) on a numbcer of
gyuestions that impact on the nature and cxtent of creditors” entitlements to a share in the
surplus assets in LBIE's cstate now that creditors® provable debts have been paid in full

(b} 1.BIE was the Fnglish operating entity of the | chman Brothers group. At the time of the
global callapse of the Lehman Brothers group, LBIE was not balance sheet insolvent and
the Administrators have found that there will be a large sumplus of assets in the 1 BII
cstate after repaying the provable claims of unsecured croditors.  This sumplus has led to
the clams against LBIE trading well above par on the ¢xpectation that creditors will
receive interest on thar debts out of the surplus,

S038347V 3
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The Waterfall 1 application (Waterfall 1) concerned a number of questions on the
ranking of various claims to the surplus assets in LBIE's estate (togeiher with LBIE's
sharcholders® obligations to contnibute 10 the debts of 1.BIE). The judgment in Waterfall
1 was handed down on 14 March 2014 (the Waterfall 1 Judgment). The Waterfall |
Judgment was appealed by all partics, with the appeal reoently heard by the Court of
Appeal. Some of the parties have sought leave to appeal to the Supreme Court with
respect to the deciston of the Court of Appeal. It is too early to say whether that leave
will be granted

The Waterfull 1l application was made an hight of the failurc of a proposat for the
conscnrual resolution of claims to the surplus and to wldress issues not covered by
Waterfol! 1 on the nature und extent of creditors” entitlements 1o share in the distnbution
of the surplus. A copy of the Waterfall 1l application is included with these instructions
as Annex |

The Partios 1o Warerfall {f

«)

n

1he following entitics were sclected as respondents on the Waterfall 1E application:

) I'he Admimstrators (advised by Linklaters LLP)

(n) Burlnpton Loan Managensent Lunited, part of the DK group (Burlington),

(i) CVIGVT (1LUX) Masters SARL, pant of the CarVal group (CV1);

() Hutchinson Investors, LLC, pant of the Baupost group (Ilutchinson);

(v) Wentworth Sons Sub-Debt SARL, a joint venture comprising the US parent
company Lehman Brothers Holdings Inc and the hedge funds King Street and
Ethon (Wentworth), and

(v1) York CGlobal Finance BDH LLC (York)

As mentioned above, Burlington, CVI and Hutchinson are together referred to as the
“Senior Creditor Group™ although this title may be musleading because the funds hold
ordinary unsecured (and not subordinated) claims rather than secured claims. They are
arguing for a position that would maxumuse the reiums to unsecured creditors (and so
support arguments that would maxituse the claims to post-administration interest)  The
members of the Sentor Creditor Group hold between them exposures under swaps with
1.BIE documented under:

Q) English law governed and New York law governed ISDA Master Agreements:

() French law govemed FBF Master Agreements, AFB Master Agreements, AFTH
Master Agreements and AFTT Master Agreements; and

(i)  Gernman law govemed German Master Agreements.
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Wentworth has purchased the subordinated debt owed by LBIE and also has an
cconomic interest in the equity. 1t as therefore arguing {or a position that would
mimmise claims to 1nterest so that more of the surplus would tlow to the subordinated
debt and equity. Tt is advised by Kirkland & Fllis,

York has a special interest beeause it bought a very large claim (refermed to as the Liberty
View elaim) against LRIE that was only closed out and agroed last year. Broadly it
supports the position of the Sentor Creditor Group. 1t is advised by Michelmores LP.

Thy German L fsyues

)

)

3005479 |

The key German law issues mn the Waterfall 1 application (which deals with a number of
1esues in 39 detatled questions) are:

Q)

(i)

whether, m caleulating the amount ol interest due under section 3(4) of the
Geoman Master Agreemcens, it s posnible (and of so, m what circumstances and
to what cxtent) to include an amount in respecet of “lurther cluins for damages™
(Damages Interest Claim) so that this would constitute pant of the “mic
applicable to the debt apart trom the administration” for the purposcs of Rule
2 88(9) of the Insolvency Rules 1986 {lssue 20); and

If the answer to Issue 20 1s that a further claim for dumages can be included as
part of the “rate apphcable to the debt apant from the admunistration™ for the
purposes of Rule 2.85(9). how in such circumstances 1s the relovant rate to be
deternuned? In particular:

\) m circumstances where the relevant claim under the German Master
Agreemient has been transferred (by assignment or otherwise) 10 a third
party, 1s 1t the Damages Interest Claim which could be asserted by the
assignor or the assignee which is relevant for the purposcs of Rule
2 88(9)”

(nB) where the relevant clasm under the Gesman Master Agrecmient has been
acquired by a third pany, i what circumstances (if any) 15 such a third
party precluded from asscring a Damages Interest Claim under
principles of German law?

(<) where docs the burden of proof lic in cstablishing a Damages Interest
Claim, and what is required to demonstrate, that a relevant creditor has
or has not met such requirement?

(Issue 21)

A summary of the other issues in the Waterfall H Application is enclosed, for reference
only a1 Annex IX. We do not require you to consider these tssucs for the purpose of your
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The requincmen for Geeman law cxpert evidence

)

0

On 21 November 2014, the thgh Court made an onder that the Senior Creditor Group
and Wentworth may adduce and rely upon expert evidence for the purposes of assisting
the coust with determining (among other things) lssue 20 and lssuc 21 (the 21
November Order).  Following the 21 November Order, Wentworth and the Senior
Creditor Group together with the Administrators agreed a hist of questions to be
addressed by cxpezts in relation to 1ssues 19 to 26 (the Agreed Questions). The Agreed
Qucstions include questions on Issuc 20 and tssuc 21 to be put to the partics’ rospective
German fow cxperis (the German Law Questions). The Senior Creditor Group would
like you to provide your expert opinion on the answers to the German Law Questions
‘The Agreed Questions are included with these instructions in Annex 1.

On 7 May 2015 the High Court made orders that are applicable to the German law cxpert
cvidence (amony others) (the 7 May Order). Paragraphs 20-25 of the 7 May Order sat
out a umctadle to which you must adhere. This timctable 15 described at paragraph 4.4
below. A copy of the 7 May Onder 1s included in Annex VI to this letter

(/] Documents provided

4.2 T'o assist you further in the prepamation of your repont, we enclose the following documents:
(a) the Waterfall 1 application, fited with the High Count of Justice on 12 June 2014
{provided mn Annex 1),
(b) the Agreed Quedaions (provided in Annex H):
©) the ninth witness statement of Tony Lomas, one of the Administrators, which scts out the
background to the Application as well as the 153ucs regarding the construction of Rule
2 88 of the Insolvency Rules 1986 (see paragraph 30 ) (provided in Annex 1),
(@) the position papers of (1) the Administrators, (it) the Scmior Creditor Group, (i)
Wentworth and (iv) Yark (provided in Annex IV);
() the reply position papers of (1) the Senior Creditor Group, (it) Wentworth and (1) York
(provided in Anntex V),
(0 an extract from the skelcton argument of the Scnior Creditor Group dealing with the
construction of Rule 2.88 (provided in Annex V1),
(9] the 7 May Onder (provided i Anncx Vi),
W a copy of the German Master Agreement and a standard form Confirmation (provided in
Anncx VII): and
) a summary of the other issues 1n the Watertall [ application (provided in Annex IX).
s
LS R
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(c) Outline of expert process and scope of work

43 The typical court process for expert witness evidenoe will involve some or ofl of the following

cvents,

(a) dmfting of expert repons;

{b) exchange of cxpert reports written by the Senior Creditor Giroup's, Wentworth®s and (i1
applicable) the Admimistrators® respective expert witnesses;

(c) review of expert evidence served by Wentworth and (if applicable) the Administrators:

@) drafting of expent reply reports which respond to 1<iucs raised by the other partics® expert
witniess in their {irst expest report.

() meeting of both parties’ eapent witnesses,

(0 Joirt statement by both parties” expert wiatnesses:

(193] drafting of a supplemental report by each party's expert witncsses if necessary, and

{h) attendance at court heanng.

44 In these proceedings, the following timetable has been set down by the Count:

(2)

®)

<0x%5%1™ |}

The trial will commence on 9 November 2015 and is expected to run for 7- 10 business
days

Ahcad of this tnal date, the count has ordered that the partics and their German luw
expents comply with the imetable set out below. Each date specified is the deadline, that
is the latest date on which the specified event may occur

) 10 July 2015 Senior Creditor Group and Wentworth to file and serve
reponts of their respective German law experts

() 31 July 2005 Semtor Creditor Group's Genman law  cxpert’s reply
report to Wentworth's German law expent report to be
filed with the coun

(11i) 21 August 2015 Admunistrators to file and serve on the Senior Creditor

Group and on Wentworth a seport of @ German law

cxpert (of they dectde to appoint an expert)

(1iv) 21 September 2015 Senior  Creditor  Group's,  Wentworth's  and

applicable) the Administrators® respective German law
experts to hold a discussion for the purpose of (1)
identifying the issucs (i any) in dispute batween them;
and (1i) reaching an agreement on those issues (where

possible)
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(v) 12 October 2015 A jomt statement by the Scnior Creditor Group's,
Wentwonh's and (if applicable) the Administrators’
German law experts to be filed with the coust. The jout
staterment must show (i) thosc 1ssucs on which the joint
cxperta are agreed: and (i) those issucs on which the
joint experts disagree and a summary of therr reasons for
disagrecing

(vi) 19 October 2015 Senior Creditor Group, Wentwonth and (if applicable)
the Administrotors to file any supplemental reports by
their respective German law expens.

45 If the matter proceeds 1o trial, you may have to present oral evidence to the coun, be cross-
cxamined on your cvidence and atiend when the other panty’s cxpen witnesses give their
evidence. In the unlikely event that you nre called to pive expent evidence orally i court, you
could be required to attend court in London on any anc ar more of the trial days and we will not
know which day until closer to the time

4.6 There ts a mechanism for parties other than the Senior Creditor Group 10 pose questions to you
We will It you know when this is the case.  Fhe CPR includes an cxpress requirement for
wrillen questions put 1o experts about thar reports to be “proportionate™.

(d) Your report
Dutics in preparing the report

4.7 In addition to your overriding duty to the court, by signing 3 copy of this Iciter you agree to
comply with P 35 including the Guidance. In particular:

(1 your evidence will be an independent product uninfluenced by the pressures of
litigation (for example you would cxpress the same opinion if you were given
the same instructions by another party):

() you must 2:1m to assist the court by providing an ebjective, unbiased opinion on
matters within your expertise, and should not assume the role of an advocate:

(1) you should consider all material facts, including those whick might detract from
your opinion (and your report should include reference to facts and matenals
which detract from your opinion as well as facts that suppont it);

(iv)  when addressing questions of fact and opinion, you must be carcful to keep the
two separate.  You must state clearly the facts (whether assumed or otherwise)
upon which you base your opinions and you should have pnmary regard to these
instructions. You must distinguish clearly between the facts that you know to be
truc and the facts that you assume:

L
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(v) you should make it clear when a question or issue folls outside your expertise
and when you are not nble to reach a definite opinion, for example because you
have insufticient information; and

(vi}  if, afcr producing a repont, you change your view on any matcrial matter, this
change of view should be conimunicated to all the paties without delay and,
when appropnate to the court, so Ict us know immedintely 1f this is the case.

Congents and timing of the report

48 We ask you tu give your opinion on the basis of information provided to you on the German faw
Qucstions.  However as this matter proceeds, fusther instructions may he given to you. If so.
these instructions will be in writing.

49 You arc instructed to produce your report by 10 July 2018 in accondance with the timetable set
out above. Any delay in producing your repont may result in costs penaltics or the court not
adnutting your evidence

410 We remind you that your repont should be addressed to the court and not to the Senior C reditor
Group.

411  You agree that ony expert report you produce will include the additional nformation or
statements sct out below:

(1) a statement that vou understand your duty to the court and have complied and
will continue to camply with this duty.

(i) a statement that you arc aware of the requirements of CPR 38, PD 35 and the
Guidance

(i) the substance of all maienal instructions from us, whether written or oral, on the
basts of which your report was wnitten.  We will assist you with this as it s
cssential that this gatement is as complete and as accurate as possible.

(iv)  your report must contain a statemient of truth in the following form:

“} confirm that I kave made clear which facts and matters referred 1o in this report are

within my own knowledge and which are not. Those that arc within my own know ledge 1

confirm to be true. The opinions 1 have cxpressed represent my true and complcte

professional opinions on the matters to which they refer”

412 In 2ddition 10 the matters sct out above, in erder to comply with paragraph 3.2 of PD 35, your
report should also contain the following:

) dctails of vour quahfications;
(n) details of any literature or other materia!l on which you have rclied in making the
report;
@
0181579 1
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a statement on who camod out any cxamination, mcasurement, tcst or
expenment which you have used for the repon, give the qualifications of that
person, and say whether or not the test or experimient has been camed out umder
YOUr SuperVision;

where there as a range of opinion on the matters dealt with in the repont, a
summary of the range of opinion, and reasons for your own opinton;

an indication of which of the facts stoted in the report are within your own
knowledge;

a summary of the conclusions reached; and

if you arc not able to give your opinion withouwt qualification, statc the
quahification.

5.1 Thc terms of this letter and any non-<contractual obligations arising out of or in connection with
this letter shall be governed by English law.  The English courts have exclusive jurisdiction to
settle any dispute ansing out of or n connection with the terms of this letter and the parties
submut to the exclusive junsdiction of the English courts

52 Please inform us before accepting these mstructions if you do not consent to any ol the above,
Please also let us know as soon as possible if any of your details sct out above are incorrect or

change.

We look forward to working with you,

Yours faithfully,

Knpes £ Cuaa [nteranmad LLp.

Ropes & Gray International LLP

40804379 §
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ANNEX E

REVISED QUESTIONS AND SUPPORTING MATERIAL

REVISED QUESTIONS FOR THE GERMAN LAW EXPERTS ON ISSUE 20

Clauses 7 to 9 of the German Master Agreecment (GMA)

1.

On the true construction of clauses 7 to 9 of the GMA;

(a) When does a close-out amount arising under clauses 7 to 9 of the GMA become due
and payable?
(b) Must a default have occurred within the meaning of section 286 of the BGB in order
for there to be a claim for damages for late payment?
(c) Is section 271 of the BGB relevant to the question in 1(a) above?
Section 286 of the BGB

2.

What is the true construction of section 286? In particular:

(a)

(b)

(©

(d)

(e)

Can a default occur including by the service by the non-defaulting party of a
“warning notice” on a defaulting party once the defaulting party has entered into, and
remains in, administration in England & Wales?

What are the formal and substantive requirements for a “warning notice” (as the
phrase is used in section 286 of the BGB)?

Could: (1) the filing of a proof of debt in the LBIE administration and/or (2) the
service of a termination notice pursuant to the GMA by a non-defaulting counterparty
to LBIE, constitute the service of a “warning notice” for the purposes of section
286(2) BGB?

Can a non-defaulting party serve a “warning notice” on the defaulting party after the
defaulting party has repaid the principal debt owing to the non-defaulting party? If so,
would its damages interest claim relate back to the period prior to the defaulting party
making payment in full of the principal debt?

What are the exceptions to the neced for a “warming notice” in order for default to
occur? Having regard to the Administration Summary, would there have been a
serious and definitive refusal of performance by LBIE within the meaning of 286(2)
no. 3 of the German Civil Code or would there have been special reasons, weighing
the interests of both parties, justifying the immediate commencement of default
within the meaning of the 286(2) no. 4 the German Civil Code when: (a) an
administration application was made by or in relation to LBIE; and/or (b) LBIE went
into administration, in cach case meaning that there was no nced for a warning
notice?
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1.5

ADMINISTRATION SUMMARY

Overview of an English administration

An administration is a corporate insolvency proceeding with the following statutory
objectives:

1.1.1  the primary objective of an administration is to rescue the company as a going concern
(the “Primary Objective™);

112 the secondary objective is to achieve a better result for the company’s creditors as a
whole than would be likely if the company were wound up (without first being in
administration) (the “Secondary Objective™).

An Administrator must perform his functions with the Primary Objective unless he thinks
either that is not reasonably practicable to achieve that objective or that the Secondary
Objective would achieve a better result for the company’s creditors as a whole. Where the
administrator thinks that it is not reasonably practicable to achieve either the Primary
Objective or the Secondary Objective, the administrator may perform his functions with the
objective of realising property in order to make a distribution to one or more secured or
preferential creditors, so long as he does not unnecessarily harm the interests of company’s
creditors as a whole.

An administration can be commenced by an application to the court (by either the company,
the directors or one or more creditors) or, in certain limited circumstances, by the filing of
documents with the court without the need for a court hearing or order. Where there is an
application to court that is made by any party other than the holder of a qualifying floating
charge, the court may make an administration order only if satisfied that the company is or is
likely to become unable to pay its debts and that the administration order is reasonably likely
to achieve the purpose of the administration (as set out above). The administration will
commence at the time appointed by the order or where no time is appointed by the order,
when the order is made.

[Neither the directors nor the company is under any legal obligation to commence insolvency
proceedings under the Insolvency Act 1986 simply because the company is unable to pay its
debts on either a cash-flow or balance sheet basis. However, the directors may be liable for:

141  wrongful trading (which is a civil liability) if, after a time at which they knew or ought
to have concluded that there was no reasonable prospect that the company would
avoid going into insolvent liquidation, they failed to take every step with a view to
minimising the potential loss to creditors; or

142 fraudulent trading (which is both a civil liability and a criminal one) if any business of
a company is carried on with the intent to defraud creditors or for any fraudulent

purpose.]”l
One or more administrators, being licensed insolvency practitioners, manage the affairs,

business and property of the company in pursuance of the purpose of administration — being
the achievement of the tiered statutory objectives described above.

This statement is not agreed by Wentworth
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1.11
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The administrator may do anything necessary or expedient for the management of the affairs,
busincss and property of the company and has thc broad range of powers specified in
Schedule B1 to the Insolvency Act 1986 (“Schedule B1”), set out, for convenience, at Annex
R

An administrator acts as an agent of the company and is an officer of the court. The
administrator may apply to the court for directions in connection with his functions. The
administrator of a company must perform his functions as quickly and efficiently as is
reasonably practicable.

The administrator may remove or appoint directors and no officer of the company may
exercise a power which could be exercised so as to interfere with the exercise of the
administrator’s powers without the consent of the administrator.

Where a company goes into administration, a statutory moratorium applies automatically
which has the effect, amongst other things, of restricting creditors’ rights to enforce security
over the company’s property, to repossess goods in the company’s possession under a hire-
purchase agreement (as defined), to institute or continue legal process against the company or
property of the company, in all cases, without the consent of the administrator or the
permission of the court.

As a matter of English law, unless a contract provides otherwise, cntry into administration
does not trigger the automatic termination of existing contracts, whatever the governing law of
the contract. The same is true of an application for an administration order or a notice to
appoint an administrator out of court.

Depending on whether any of the statutory objectives have been achieved and, if so, which
objective has been achieved, when the appointment of the administrator ceases to have effect,
the company may be placed into liquidation, dissolved or placed into the hands of its former
or newly appointed directors. In this latter case, the company will trade outside of any
insolvency proceeding.

Distributions and proof of debt process

General process

2.1

2.2

2.3

Although an administrator of a company has a general power to make distributions to
creditors, paragraph 65(3) of Schedule Bl provides that any distribution to a creditor who is
neither sccured nor preferential requires the court’s permission. Following receipt of the
court’s permission, a distribution to a class of creditors other than secured creditors will be
made in accordance with the rules set out in Part 2, Chapter 10 of the Insolvency Rules 1986.
A full version of Chapter 10 is attached at Annex 2 to this Schedule.

Any person claiming to be an unsecured creditor of a company in administration and wishing
to recover his debt, in whole or in part, must (subject to any order of the court to the contrary)
submit his claim in writing to the administrator. A person who lodges a claim against the
company in administration is “proving” for his debt and the document in which he sets out the
particulars of his claim is the “proof” or “proof of debr”.

A proof must, inter alia, set out: (i) the creditor’s name and address; (ii) the total value of the
creditor’s claim as at the date on which the company entered administration, less any

62



24

2.5

payments made afier that date in respect of the claim and any adjustment by way of set-off in
accordance with the statutory rules; (iii) particulars of how and when the debt was incurred by
the company (including details of any documents by reference to which the debt can be
substantiated); and (iv) whether or not the claim includes outstanding uncapitalised interest.

Where a proved debt bears interest, that interest is provable as part of the debt up to and
including the date on which the company entered into administration only.

An administrator adjudicates a proof on the basis of the information set out in the proof and
any documents accompanying a proof that are submitted by the creditor. In adjudicating a
proof, an administrator may request further information or documents in respect of the claim
from a creditor.

Proofs of debt submitted by the GMA Creditors

2.6

2.7

2.8

On 2 December 2009, the Court ordered that the Joint Administrators be permitted to make
distributions to the unsecured creditors of LBIE.

During LBIE’s administration, the Joint Administrators have provided creditors with specific
directions as to how their debts should be proved.

In respect of the fifteen claims pursuant to German Master Agreements existing in the LBIE
administration (the “GMA Creditors”), the majority of proofs were submitted via the LBIE
administration electronic portal on or after 9 July 2010 (“Type 1 Proof”). A redacted version
of Type 1 Proof is attached as Annex 3 to this Schedule. The remaining GMA Creditors either
submitted a proof of debt using the paper form issued by the Joint Administrators on 10
October 2008, attached as Annex 4 to this Schedule (“Type 2 Proof™), or submitted both a
Type | and Type 2 Proof.
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© 1999 Bork-Viztag Koin 43 034 (1199)

[Rahmenvertrag vom

Rahmenvertrag fiir Wertpapierdarlehen

zwischen

Name und Anschrift des Vertregspartners

nachstohond der .Vertragspaniner” genannt

und

Nome und Anachrift der Bonk

/

d die .Bank” g

—pX

1. Vertragsgegenstand

(1) Die Partaien beabsichligen, auf der Grundlage dieses
Rahmenvertrages Wertpapierdariehen abzuschlieRen. Jede
der Parteien kann sowohl Darishensgeber als aur!"ar-
lehensnehmer sein. Der Darlehensgeber wird ¢ .m Dan
lehensnehmar Wertpapiere darlehensweise Ubera -~o er
Dariehensnehmer ist zur Rickgew#hr von Werlpapieren
gleicher Art, Gite und Menge verpflichlet. -

(2) Fdr jedes Geschaft, das unter Zugrundeley: 1g dieses
Rahmenvertrages abgeschlossen wirt . Einzelab chiuss®),
gellen die nachfolgenden Bestmmunge.  Alle cinzelab-
schiusse bilden untereinander snd zusammui mit diesem
Rahmenvertrag einen einheitlic. - [ Vertrag (.Vertrag”). sie
werden im Sinne einer einheitlich.n i sikobetrachtung und
im Vertrauen darauf get

2. Einzelabschi{isse

(1) Haben sich die Parteien Gber einen Einzelabschiuss
geeinigt, so wird die Bank dem Vertragspartner schrifilich,
femschrifilich, telegrafisch, durch Telefax oder in &hnlicher
Weise dessen inhalt bestitigen.

(2) Jede Partei ist berechtigt, eine unlerzeichnele Ausferti-
gung des Einzelabschiusses zu verlangen, dle jedoch keine

Ve tzung fir d Rechiswirksamkeit ist.

(3) Die Bestimmungen des Einzelabschlusses gehen den
Bestimmungen dieses Rahmenvertrages vor.

3. Ueferung der Darlehenspaplere, Eigentumsiibergang

(1) Nach Maflgabe des Einzelabschlusses wird der Dar-
iehensgeber dem Darlehensnehmer am fir die Lisferung
vereinbanen Tag (.Valutierungstag”) die vereinbarten Wert-
papiere {,Darlehenspapiere”) anschaffen (.Lieferung®).

' 2) Die Parteien sind sich einig, dass mit der Lieferung das
U/ meschrinkte Eigenlum oder eine andere am Verwahrort
abliu 2, gleichwertige Rechtssteliung an den Darlehenspa-
pieren <uf den Darehensnehmer Ubergeht. Hierzu wird der
Darlehensgeber, soweit erfordariich, alle weiteren notwendi-
gen Erkidrungen abgeben. Bei vinkuliarten Namensakiien ist
der Darlehensnehmer bereits vor der Umschreibung im
Aktionarsregister des Emittenten berechtigt, Gber die Aklien
2u verfigen.

(3) Werden die Darlehenspapiere am Valutierungstag nicht
gefiefert, so ist der Darlshensnehmer nach Benachrichtigung
des Darlehensgebers vom Ausblelben der Lleferung und
nach Ablauf einer Nachfrist von einem Bankarbellsiag
berechligt, Schadensersatz wegen Nichterflilung des Ein-
2elabschiusses zu verlangen oder van dem Einzelabschiuss
zuriickzutreten.

4. Wertausgleich

(1) Unterschreitet an einem Bankarbeitstag die Darlehens-
summe der einen Pariei die Darlehenssumme der anderen
Partei, so is] ersiere jederzeit berechligt, von letzierer Wert-
ausgleich 2u verlangen. Der Wertausgleich esrechnet sich
aus der Differenz der Darlehenssummen und isl 2u leisten,
wenn der in Nr. 11 Abs. 7 genannte Mindestbetrag erreicht
st

(2) Die Darlehenssumme einer Partei errechnet sich aus:

{a) der Summe der gemafR Nr. 11 Abs. 2 berechneten Markt-
waerte ailer ihr von der anderen Partei gelieferten Darlehens-
papiere aus noch nicht vollstandig abgewickelten Einzelab-
schissen unter Berlicksichligung gegebenenfalls im
Einzelabschiuss vereinbarter Aufschlige zum Ausgleich
etwaiger Kurssteigerungen der Darlehenspapiere und

{b) dem Wert der von ihr noch nicht rilckiibertragenen Leis-
tungen aus vorangegangenem Waertausgleich, der bei Geld-
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zahlungen aus dem Nominalbelrag zuzlglich angefallener
Zinsen ermittelt wird.

(3) Wertausgleichsleistungen sind vor Ende des ersten auf
den Zugang der Mitiellung folgenden Bankarbelistages zu
erbringen. Der Wertausglaich erfolgt durch Leistungen, auf
dle sich dia Parteian geeinigt haben. Dle zum Wertausgleich
verpilichiete Partei hat zundchst etwalge aus vorangegan-
genem Wertausglelch erhaitene und von ihr noch nicht
rilckilbertragene Leistungen zu verwenden. Sofem keine
ausdrickliche Bestimmung (iber die Art der zu erbringenden
Leistungen getroffen wird, gilt die Lieferung von auf Euro
lautenden Schuldverschreibungen der Bundesrepublik
Deutschland als verelnbart.

(4) Die im Rahmen des Wartausgleichs erbrachlen Leistun-
gen konnen ganz ader tellweise ohne Zustimmung der an-
deren Partei durch Geldzahlungen in Euro oder auf Euro
lautende Schuldverschreibungen der Bundasrepublik
Deutschiand ersetzt werden, Die Ersetzung erfolgl einen
Bankarbeitstag nach Zugang einer entsprechenden Benach-
richtigung gegen Rackgewahr der zu ersetzenden Leistun-
gen. Steuemn, Geblhren oder Kosten, die im Zusammen-
hang mit der Ersetzung entstehen, gehen zu Lasten der
ersetzenden Partel

(5) Auf Wortpapiere, die zum Zwecke des Wertausgleichs
gelieferl werden, finden die Bestmmungen dieses Rahmen-
vertrages Ober die Darlehenspapiere mit Ausnahmeder Nr. 5,
der Nr. 7 Abs. 1 bis 3 und der Nr. 8 entsprechende Anwen-
dung.

§. Darlehensentgalt

(1) Der Darlehensnehmer zahlt dem Darehensgeber fir
jedes Wenpapierdariehen ein Entgelt (.Darlehensentgelt’)

(2) Das Darlehensentgelt errechnet sich aus dem | 1 Einz¢
abschluss veraeinbaten Prozentsalz p.a. bezoger 20 den

Marktwert der Dartehenspapiere an dem im Einzelabschiuss/

niher bezeichneten Tag. Das Darlehimsentgell wid
bestimmit fir die Zeit vom Valutierungstag (ein: “lie@lich) bis
zu dem Bankarbeitstag (ausschliefllich). an der: ja Darle-
henspapiere an den Darlehensgeber zu. ckgeliefle | worden
sind (_Ruckgabetag®). Hierbei wird die Anzi. ' 4nr Lisachlich
abgelaufenen Tage durch 360 « -idiert.

(3) Die Darlehensentgelte werden \on "»r Bank am Monats-
anfang fir den zurickiiel, | \inn Mchat berechnet und sind
am zweilen Bankarbeitstag =ch 2 ;ang der Abrechnung
fanig. .

6. Zinsen, Dividenden, sonslige Ausschilttungen,
Berichtigungsaktien und Bezugsrechte

(1) Die wahrend der Laufzeit des Darlehens auf die Darle-
henspapiere geleisteten Zinsen. Gewinnanteile sowie sons-
tige Ausschitlungen stehen dem Darlehensgeber zu. Den
Gegenwerl hat der Darlehensnehmer mit Wertstellung zum
Tag der tatsachlichen Zahlung durch den Emittenten zuzig-
lich des Belrages einbehaltener Steuern und Abgaben sowie
Steuergutschriften an den Darlehansgeber zu zahlen {.Kom-
pensationszahlung®).

(2) Die Kompensationszahlung umfasst bei Schuldver-
schreibungen samtliche auf sie gezahften Zinsen, bei Aktien
samtliche Ausschittiungen wie Dividenden oder Zahlungen
im Fafie von Kapitatherabsetzungen. Der in der Kompensa-
tionszahlung enthaltene Ausgleich flir Steuermn und Abgaben
wird nur nach Maflgabe der dem Darehensnehmer mitge-

teiltan steuerdichen Erstatlungs- bzw. Anrechnungsan-
sprilche des Darlehensgebers gazahit.

(3) Benchtigungsaktien sowie eventuell verbleibende Teil-
rechle, die whrend des Darlehenszeitraumes auf dis Darle-
henspapiere begeben werden, sind Gegenstand des betref-
fenden Einzelabschiusses und vom Darlahensnehmer am
Rickgabelag an den Darlehensgeber zu liefern.

(4) Entfalien aul dla Dadehenspaplere Bezugsrechte, so hat
der Darlehensnehmer dle Bazugsrechte dem Darlehensge-
ber sptestens am dritten Tag des Bezugsrechtshandels zur
Verfigung zu stellen. Andernfalls ist der Darlehensgeber
berechtigt, die Bezugsrechis am folgenden Bankarbeitstag
fdr Rechnung des Darishsnsnehmers zu kaufen oder Scha-
densersatz wegen Nichterfilliung zu verlangen. Dle Gel-
tendmachung elnes weiteren Schadens Ist nicht ausge-
schlossen.

7. Kiindigung, Rackllaferung von Darlehenspapieren

(1) Ein auf unbestimmte Zeit abgeschlossenes Wertpapier-
dartehen kann ganz. Lc. 'aiiweise gekOndigt werden

(a) durch den DLiahef=(uier jederzait mit einer Kindi-
gungsfnst von wenig. “ns 3 Bankarbeitstagen,

(b) durch -/én Darlehensnehmer jederzeit mit einer Frist von
wemigs” ns oirsm Bankarbaitstag.

{2) Die Kuriiqur/serkisrung muss dem Empléinger spite-
~ans bis 15.0¢ Jhr (Ortszeit am Ort des Empfangers) zuge-
angen sein. Spéter eingehande KGndigungserkldrungen
w. en erst am darauffoigenden Bankarbeitsiag wirksam

(3) Ein auf unbestimmte Zeit abgeschlossenes Darlehen
endet spitestens ein Jahr nach dem Valulisrungstag.

{4) Der Dartehensnehmer hat die Darlehenspapiera am Fal-
ligkeitstag auf das vereinbarte Konto zuriickzuliefern — Nr. 3
Abs. 2 gilt entsprechend. Im Falle der Ricklieferung vinku-
lierter Namensaktien tragl der Darlehensgeber das Risiko.
von dem Emittentan nicht ins Aktionfirsregister aingetragen
2u werden.

(5) Bel Umtausch-, Abfindungs- oder sonstigen vertffent-
lichten Kaufangeboten sind die Darlehenspapicre am zwei-
ten Bankarbeitstag vor dem Beginn der Frist zur Annahme
bazw. zur Abgabe solcher Angebote zuriickzulisfem, sofern
die zur Racklieferung verpflichtete Partei mindestens flnf
Bankarbeitstage vor Fristbeginn von der Veroffentichung
des Angebots Kenntnis erlangt hat. Entsprechendes gift far
verzinsliche Wertpaplere, die fir Auslosungszwecke in Seri-
en oder Gruppen aufgeteilt oder vorzeitig zur RGckzahiung
gekilndigt werdan.

8. Nicht fristgemiBe Ricklleferung

(1) Liefert eine Partei (_s8umige Partei”) am Fafligkeilstag die
Darlehenspapiere nicht oder nicht volistandig an die andere
Partei zurlick, so hat diese gegen die sSumige Parlei fir
jeden Tag des Verzuges Anspruch auf Verzugszinsen gemat
Abs. 2. Darliber hinaus ist sie nach vorhenger Androhung mit
Fristsetzung von mindestens einem Bankarbeitstag berech-
tigt, for Rechnung der siumigen Partei Wertpapiere gleicher
Art. Gite und Menge zu kaufen {_Eindeckung”). Der saum-
gen Partei ist unverzoglich eine Abrechnung zu erteilen. Der
Aufwendungsersatzanspruch gegen die sumige Partei ist
mt dem Zugang der Abrechnung fallig. im Falle nicht frist-
gemiiBer Rickliaferung liegt ein wichtigar Grund zur Kindi-
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gung im Sinne von Nr. 8 Abs. 1 arst dann vor, wenn der Lie-
ferpflichtige den Aufwendungsarsatzanspruch nach Ablauf
der Frist gemaB Nr. 9 Abs. 1 Satz 2 nichl erfdlit, es sei denn,
es liegt ein anderer wichtigar Grund vor.

(2) Der Verzugszins ist der Euro-tagesgeidindizierte Refe-
renzzinssalz EONIA wie er fir jeden Tag, fir den Verzugs-
zinsen zu berechnen sind, von der Europdischen Zentral-
bank festgestelit und auf der Telarate-Seite 247 vertifienticht
wird. Er wird berechnet ab dem Falligkeiistag (einschiiefitich)
bls zu dem Tag der tatsachlichen Rocklieferung oder der
Erfillung des Aufwendungsersatzanspruches (ausschiiefi-
lich). Hierbel wird die Anzah! der lataschlich abgelaufensn
Tage durch 360 dividient

(3) Die Geltandmachung eines weiteren Schadens oder der
Nachweis eines geringeren Schadens ist mchl ausge-
schiossen.

9. Boendlgung, Schadensersatz

(1) Sofemn Einzelabschlisse getstigt und noch nicht voll-
stiindig abgewicksll sind, ist der Varirag nur aus wichtigem
Grund kbndbar. Ein solcher llagt insbesondere dann vor,
wenn der Aufwendungsersatzanspruch nach Nr. 8 Abs. 1
oder der Anspruch auf Wertausgleich nach Nr. 4 nicht inner-
halb eines Bankarbeitstages nach Benachrichtigung des
Zahlungs- oder Leislungspflichtigen vom Ausbleiben der
Zahlung oder Leistung erflit worden ist. Die Kindigung hat
schriftlich, femnschriftlich, telegrafisch oder durch Telefax zu
eriolgen. Eine TeilkOndigung, insbesondere die Kindigung
einzelner und nicht aller Einzelabschlisse aus wichtigem
Grund Is] ausgeschiossen

(2) Der Vertrag endel ohne KOndigung im Insolvenzfail. Die-
ser ist gegeben, wenn das Konkurs- oder eln sonstigp- =0l
venzverfahren Gber das VermSgen einer Partel | 2antree
wird und diese Partei entweder den Antrag seibst g to' iiat
oder zahlungsunfahig oder sonst in einer Lage isl, dia die
Eraffnung eines soichen Verfahrens rechifestigt.

(3) Im Falle der Beendigung durch Kiindigung ode  nsolvenz
bestehen keine Anspriiche mehr auf L. fanung of or Riek-
liefarung von Wertpapieren und sonstigen L ahic <4n Andie
Stelle dieser Anspriliche titt '~e elnheitlic Forderung
(-Ausgleichsforderung®). Zu derc 1 “1miltiung werden samt-
liche Ansprilche der Parteien aus (oni‘artrag einschlieflich
der nach Nr. 4 erhaltene” i, aoctinichi rickUbertragenen
Leistungen miteinander ve actinl) Letztere gelten als
Anspruch der Partei, weiche di¢ 2istungen erbracht hat. Die
Geltendmachung eines weitergehcnden Schadens durch die
ersatzberechtigte Partei ist nichl ausgeschlossen

(4) Die den Vertrag kOndigende bzw. solvente Partei {.ersatz-
berechtigle Partei”) wird die Ausgleichsfordensng berech-
nen. Diese wird auf der Grundlage von unverziiglich abzu-
schlieBenden Ersal en ermittell, die dazu fithren,
dass die ersatzberechtigte Partei alle Zahlungen und son-
stigen Leistungen erhait, die ihr bei ordnungsgemater Ver-
tragsabwickiung zugestanden hitten. Sie ist berechtigt, nach
ihrar Auffassung dazu geeignete Vertrage abzuschliefen.
Wenn sie von dem Abschluss derartiger Ersatzgeschiifie
abswieht, kann sie denjenigen Betrag zugrunde fegen, den sie
far solche Ersatzgeschifte auf der Grundlage von Zinssat-
zen, Terminsatzen, Kursen, Marktpreisen, Indizes und sons-
tigen Wertmessern sowie Kosten und Auslagen zum Zeit-
punkt der Kiindigung bzw. der Kenninisedangung von dem
Insoivenzfall hatte aufwenden missen. Filr die nach Nr. 4
erbrachten Leistungen gilt Vorstehendes entsprechend

{5) Eine Ausgleichsforderung gegen die ersatzberechtigte

Partel wird nur fallig, soweit diese keine Anspriche aus

irgendeinem rechtlichen Grund gegen dle andere Partei

(.Gegenanspriche”) hat. Bestehen Gegenanspriiche, so ist

deren Wert zur Emiltlung des falligen Teils der Ausgleichs-

forderung vom Gesamtbelrag abzuziehen. Zur Berechnung
des Wertes der Gegenanspriche hal die ersatzberechligte

Partel diese:

(@) sowait sie sich nicht auf Euro richten, am Berechnungs-
tag In Euro umzurechnen,

(b) soweil sie sich nicht auf Geldzahlungen richten, in eine
in Euro ausgedrickie Schadensersatzforderung umzu-
wandeln und

(c) soweit sie nicht fallig sind. mit ihrem Barwert (unter
BerOcksichtigung auch der Zinsanspriche) zu
berlicksichligan.

Die ersatzberechtigte Partel kann gegen die Ausgleichsfor-

derung der anderen Partei mit den nach Satz 3 errechnaten

Gegenansprlichen aufrechnen. Soweit sie dies unteriéisst,

wird dle Ausgieichsforderung fallig, sobald und soweit ihr kei-

ne Gegenanspriiche mehr gegenlberstehen.

10. Steuern und Abjac i
¥

4 st
Soweit auf dle Ll up una ruicklieferung von Dardehens-
papieren Steuem, Kt *n, GabGhren oder Abgaben anfallen,
werden diess vom Daric \ansnehmer, bei Leistungen nach
Nr. 4 vorri _eistyngspfiichtigen getragen

". Sc;n_ ‘nl Bestfiimungen

1) Bankarbaii"iag® im Sinne dieses Vertrages ist jeder Tag,
:n dem die Banken an dem/den im Einzelabschluss genann-
té iFinanzplatzFinanzpldtzen der jewsils handeinden Nie-
derla. tingen der Vertragspartner fur Geschéfte getffnet
sind und die jeweils eingeschalteten Clearingsysteme
Geschéfle abwickeln, Ist ein Falligkeitstag kein Bankarbeits-
tag. so ist der unmitteibar folgende Bankarbeitstag mafigaeb-
lich.

(2) Der Marktwert® von Darlehenspapieren bestimmt sich bei
Wertpapieren, die an einer Wertpapierb6rse gehandelt wer-
den, nach dem an der Frankfurter Wertpapierbdrse festge-
stellien Kassakurs oder, falls ein solcher nich] besteht, nach
dem Kassakurs der Helmatbdrse der betrefflenden Werlpa-
piere, bei verzinstichan Werlpapleren jewails inkiusive StGck-
zinsen. Handelt es sich um nicht an einer Werlpaplerbdrse
gehandelte Wertpapiere, findet an sinem Bankarbeitstag
kein Handel in den betreffenden Wertpapieren statt oder
wird an einem Tag kein Kassakurs festgestelit, so ist der
Markiwert das arithmetische Mitte! aus zwei Ankaufkursen,
die von zwei Markiteilnehmern. von denen jede Partei einen
benannt hat, gestelit werden, bei verzinslichen Westpapieren
Jeweils nklusive Stickzinsen, Fir die Feststellung des Markt-
wertes von Bezugsrechten gelien die vorstehenden Bestim-

mungen entsprechend

(3) Die Ubertragung von Rechten und Pflichten aus diesem
Vartrag badarf der vorherigen schriftlichen, femschrifilichen,
telegrafischen, durch Telefax oder in sonstiger Weise mitge-
teilten Zustimmung der jewells anderen Partei

(4) Bei der Versendung von Telefaxen haftet der Absender
fur alle Schaden, die aufgrund verfaischier oder nicht lesba-
rer Benachrichtigungen oder Mitteilungen entstehen, es sei
denn, der Empfanger hat die Kontrolle nicht mit der erfor-
dertichen Sorgfait vorgenommen.

(5) Dieser Verirag unterliegt dem Recht der Bundesrepublik
Deutschiand. Nicht ausschlieBlicher Gerichtsstand ist der
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Ort der Niederlassung der Bank, durch die der Vertrag abge-
schiossen wird.

(6) Sind Bestimmungen des Vertrages unwirksam oder
undurchilhrbar, so bleiben die Ubrigen Vorschriften hiervon
unberlihil. Gegebenenlslis hierdurch entstehende Vertrags-
idcken werden durch ergénzende Vertragsauslagung unter
angemessener Beriicksichtigung der Interessen der Parteien
gaschlossen.

(7) Der nach Nr. 4 Abs. 1 zu vereinbarande Mindestbetrag
betragt:
|Euro

(8) Diesar Absatz giit nur, sofemn das nachfolgende Feld
angekreuzt Ist:

[

Der Vertrag in der hiermit vereinbarten Fassung gilt auch fGr
alle etwaigen Einzelabschllisse der Parlaien unter dem Rah-
menvertrag fir Wertpapierieihgeschéfia. Diese gelten als
Einzelabschidsse unter dlesem Rahmenvertrag. Der Rah-
menvertrag f0r Wertpaplerieihgeschiifte bleibt fir die Aus-
tegung der unter ihm getétigien Einzelabschilisse insoweit
mafgeblich, als dies zum Verstindnis der in den Einzelab-
schigssen getroffenen Regelungen erforderlich ist.

12. Sonstige Vereinbarungen
|

Unterschrifi(on) dor Bank

[Unterschriftion) des Vertragspartra.
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